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[Caption Omitted in Printing] 
CLO PL ALTE: SEP 1 41952 
—— Negiigence) — : 
HARRY i. HULL, Clerk 
“2, Plaintiff is a citizen of the State of Virginia and 
defendant'is a citizen of the District of Columbia, and the course 


of action complained of arose in the District of Columbia. The 
amount in controversy cxceeds, exclusive of interest and costs, 
the sum of three thousand dollars. 

2. On October 20, 1961, plaintiff was in a building at 
400° - 6th Street, N. Wey Waciingcone D. C., where plaintiff was 
employed. 

The building at 400 - 6th Street, N. W., Washington, 

owned at that time by the defendant. 

While plaintiff was in the elevator in the said build+ 
ing, the elevator fell froin the fifth floor to between the second 
and third floors, due to the negligence of snendenenconrs 

5. As a result of the fall of the elevator, plaintiff 
“sustained severe and permanent injuries to her head, left shous- 
der, arm, whist, and foot, was confined toa hospital fora 
pretracted period, was prevented from transacting her business, 
suffered great pain of body and mind, and incurred expenses for 
medical attention and hospitalization in the: amount of over 
$1,500.00. 


WHEREFORE, plaintiff demands judgment against defendant 


in the sum of one hundred thousand dollars and costs. 


+ ff Brrr Se) 
Samuel Cy Kiein ce 
Attorney for Plaintiff 


DEMAND _FOR JURY TRIAL ; 
Plaintiff demands that all iss’2s in tnis action be tried 
py Jury. 


—_— If 
Samuel c. Kiein 


IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT - 
QF COLUMBIA, : 


ALICE W. JOHNSON, . 
2705 Arlington Boulevard 
Arlington Virginia, 
CIVIL ACTION NO. 2941-62 
PLAINTIFY . : ; i 


VS 


JEROME S. MURRAY 
303 Shorchan Building ‘ 7D : ee wrens 
Washingtoa,D.c, FILE v 


DEC 20 1962, 

i 

| pamRY M. HULL, CLERK 
LW 


ANSWER_TO_CCMPLAINT 


The defendant adnits that the amount of ‘this suit is in excess 


of $3,000.00, and the other allegations contained in: paragraph one of 
the complaint; he is without information sufficient to answer the 
allegations contained in paragraph two of the complaint; he admits that 
he was an owner of premises 400-6th Streot,N.W. 7 on the date alleged; 
he is without information or belief sufficient to either admit or deny 
the allegations with respect to plaintiff's alleged accident, or as to 
her personal injuries or financial losses alleged to have resulted . 
therefrom; he denies: each and every other allegation contained in the 
complaint, 
| GALIHER & STEWART | 
BY, 3 
Richard W.Galiher . 
1215-19%n St.,N.We, 
Washington, D.¢.Fe-7-8330 
Attorneys for Defendant, 


[Certificate of Service Omitted in Printing] 


12 
couRTis RULING.” 
(Jury resumed places in the Jury box.) 


THE COURT: Good morning. XY apvreciate your 


‘ . 


patience not only by holding the ease for a week,but als 

the delay in bringing you in here this morning. I know 3 

have been here since 16:00 o'clock, It 46 now 11:30. 
together 

sometime ago, the parties had concluded all the testimony 

to be offered in the case, and there were some points of law 

which. were going to be discussed by counsel with the Court, 

upon which the Court would be reguired to rule. 

That's what has occupied the time this morning, 
although I will be frank ana say to you that the issues which 
were discussed this morning had been the subject of my 
consideration and my study for some days in the past. 

The fendant made a motion that the Court 
direct you to return a verdict in his favor because the 


plaintiff has failed to establish a cause of action. 


I think I explained to you that if the case went to you for 


your decision, the Court, among other things, would give you 
a fatriy lengthy charge relating to the issues of fact which 
you are called upon to decide and also the law which should 


control you in your deliberations as jurors. 


As you know from the opening statements of counsel 


and from the trend of the trial, the plaintiff's case‘ rests 


13 


upon an alleged negligence upon the part of the defendant, 
or a failure of the defendant to perform a duty. You " 11 
recall that under the evidence in this” ease, this building, 
an office building at 400 Sixth Street, Northwest, was is 
leased in its entirety to the United States Government and 


occupied in its entirety by employees of the United States 


_ Government. 


You will-recall cree tens aerator was operated, by 
an employee of the G.S.A. You will recall that employees 
of the G.S.A. made periodic inspections of the elevators. You 
will recall also that the elevator. was inspected periodically 
by the inspector of elevators of the District of Columbia 
_ governnent. I have, without going into a detailed recital 
of the evidence, which I am sure you have in mind pecans 
' of the close attention you have given this case cyrougnons 
‘the course of the trial -- I have carefully reviewed all of 
the Srtaence! and before I get to that, I want to make clear 
to you that this is not a case of an elevator: in an Rene 
building which is owned by one person and leased out separately 
to different tenants of the building, with respect to which the 
_ the owner of the building has some obligation of anereananee 


and repair and so forth. 


This 1s a case where the building was leased in its 


entirety to the United States, and there 1s no evidence in 


. i 
| 


this case that the owner of the building was at any time 
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called upon to do anything with respect to the elevator, 
Y . | 
which he did not do. Therefore, I have come to the | 


| 
conclusion that the. plaintiff has not shown any duty owing 


by the defendant to a passenger on the elevator who was an 
employce of the United Stat a and therefore, your verdlet 
must be tin favor of the defendant. You announce that 
decision, but you do it by direction of ‘the Court, do you 
understand that, as a matter of law. 

Clerk will take your verdict. 

CLERK: Members of the Jury-<- 

KLEIN: May I just che 5 wore? Wilh your 
Yonor make a finding with respect to the Lease as requested? 
I asked-—— 

THs GOURT: The Court finds, as a matter of law, 
wider the terms of the Lease, the mE AS the building was 
not required to take any further action to repair tne 
elevator, under the clrcunstances. 


MR. KLEIN: --to keep. the elevator---? ‘Thank you, 


THE CLERK: Members of the Jury, meas rise. 

(Jury members stood.) 

THE CLERK: Members of the Jury, your verdict in 
this case is for the defendant by direction of the Court, ang 


that is your verdict, so say you, each and all? 


(Jury replied tn the affirmative.) 
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STILEMIAN 


"KR oe P 
CT EXAMINATION 
BY MR. GALIKER:. cE eg eas ‘ 
Q Would you please give us your name and address 
and occunation? 


A Horace ¥. Stillman, 127 Irving Street, Laurel, 


Q 
,elevator business or in the inspection of elevators and work 
connected with elevators? 

A arte the Dis ric Mareh 9, 1939. 


Q Have you, from that time until the present tine, 


been in the department with respect to elevator inspection? 


A Yes, sir. 
* * * 


Q Have you brought with you the 


the District of oe Elevator Department, kept in the 
ordinary course of your business, with ances to the 
elevator at the Stewart Building? 

A Yes, sir, aes cet 
Q i wonder 4f you would mind referring to those 


records at this time, if you please. Specifically, I would 


like to ask that you examine the record in 1956, the month 


of November 1956 and tell me if you have a record of the 


- 


District of Columbia dealing with the inspéction of the” 


passenger elevator in the Stewart Building. 
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November 27, 1956? 
sir. 
Q you tel? us pe if an inspection was 
made of the elevator or the Steuart Building at that tine, 
what the 
made the Insoecti 
f - Recording to the ins: it was found to de 
full compliarice, and the 
an inspector at that time. 
All right, sir. In full compliance with 
In Renee Words 
sions , takin: 
the condition of the machine 
roo. 2 Would then inspect the hoistvay as for the.cabdles, 
the condition of the hoistway itself, the tops of the 
he would check the doors in the holstway and their 
locks and cheek pit conditions and Ais overhead struc 


in other words, w it clean? .G it need Tubrication, things 


of that nature, an¢ ‘that time he “got it marked OLX, 


Q Would you state wh 
attic where the idler 


> 


and the pillow blocks? 
That would be the overhead structure. 


Yes, sir, 
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Yes, sir. ; 24% 


What sort of investigation would be made of that 


Visual, visu2l. 
All right. Did there come a time in January of 


1957 when an inspection was made and certain work was 


== an nN 


ordered ta be done by your denartment?:. oaucuss ON dy + Dey 


A “On January 24th, 1957 there was an order that was 


sent out. 


Q Yould you tell us please what work was ordered 


to be done at that time? 


A Replace a missing hasp and lock on a machine 
room Goor; +; fida metal-mesh screening botueen the machine ~ 


room and the hoistway; provide movable part in screen Xe) 


worn shait can be removed, if necessary; overhall all 


hoistway doors and door bar locks and-close the holes in the 


hoistway walls. 
“se * Ok OK 


Q °° Would you tell us please if your record of March 1, 
1957 indicates an inspection was made by one of your inspec- 


tors at that time and if the work. previously ordered had.been 


. 


done. 
I have “March lith. | A Ps 
% * Ook 
What does the inspection show-as of 


For this inspection. it showed 0.K. . 


of that inspection? 


y, up in the 


Q Riding the elevator and inspecting 


each floor? 
A Yes, sir. 
Q He going down into the pit? The machinery? 


AR §©6Yes, sir. 


Q> ‘Do you have a notation there in July of 1957 


somz work ordered to be done _by your 


A. 
Q- 
Yes, 
And that is the report of ¥ 
Mr, Ralph Shuwaacker. 
that sort of an inspection did he make at that tine? 
me type of inspection again, and this 


of wive mesh betucen 


We) 

Q Did he asx that anything else be “done at that tine? 

A Yes, He said the address of this building is 460 
Northwest %, not 402. “Check and advise." 

Q ° Was there anything else that he asked to be done 
at that time? | 

A | No, sir. 

Q Do you ‘there after have a note, another 
inspection, September 12, 19572 

A Yes, sir, - r 

Q ; Will you tell us what type of Snvestigation | was a 
made and what the report showed -as of: ‘that time? 

A . This would have been a re- -cheek on work that was 
ordered. 
ji “0 -  ™hé wire “mesh work that you previously referred to? 
A Yes. He has it doun as "repairs being completed." 

‘9 Was the inspection satisfactory? Was it 0.K. 
an all respects? | 

A This Sa all he would have one he would have 

gone back to see if the wire mesh that he had ordered on 


the inspection had been installed. 


Q I see. Do you have “thereafter: an inspection of 
Noverber 5, 19572. pm er Se 


A November 5 


Q November 5, aoe -- If I am wrong about that date-—~ 


A I have a over ber 53 1957. 


Q What type 


at that tine? 


A. The sam ype of inspection made by Ralph 


Schunac 
Q 
A 

Vou ce 


inspection, please; sir, after that? 


came on “arch 13th, 1 


4 


investigation 
at that time? 


A Sa: “yD an inspection, eve: 


ne 


satisfactory. 


next inspection after that 


tion was 
found? 
Rash 


bisfactory. 
The next insvection after that time? 


A ¢ That would have been on November 5, 


% Tho made 


of the insnection, and what were the results 


date 


? 
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A Ralph Shumacker made the inspection. The 
4nspection showed "satisfactory." 
‘ Q “The next inspection after that, please, sir. 
A The next one was io aS “March 10, °1959, by 
“Ralph Shumacker. 


Q What type of insnection was, made? 


A ° Same. .- 


Q What was the result? 


A "Satisfactory." 
Q The next inspection after that. 
A ‘The next. one was made July oo 1959. by Ralon 


Shumacker, a reg gular, Aeneid eas found to be "O.K." 


Q and the next inspection after that ‘time? 
ns 
he next one was made on Novembe r 25th, 1959, 


by Ralph Shumacker. Both units were found to be "0.x Ww 
and he one down “seo new 

Q : The next insnection after that. 

A That would be March 21st, 1960, by Ralph Shumacker. 
"Round to be OLK" 

Q _ Then; what was the date of the next inspection? 

A On July aLst5 1968 he made an inspection. 
The inspection oem serect oe meet it was due for a 
- governor test on the passenger elevator. This he ordered. 


Q Was that. ee done according to your next 


record, and if so what was the results of the test?- - 


fhe test was cowplcted on August Ist, 1960. 
sisfactory.” 
When was the next exaninet: or inspection m 
x 


What ‘type of examination and:what were the results? 


The next examination was 


whe 
The next one was on Nareh 21, 1961 by Ralph 
Shunacker. "Both units were satisfactory.” 
Q Was pyaciene same ty ‘pe of investigation, inspect 


4 All these inspections on this type of sheet will 


involve the same. 


by your 


r 


Well, on: “tay 


What was the result of th peeial inspection? 


ee Lat pa aanig ite 
"Satisfactory. 


On July 13, 1961 by Raloh Shuracker, The elev ators 
sfactory eondition, but he had called 
or Elevators Nuaber 1 and 2. 
state whether the next record 


sn ae 
t 


saeco and if so, what the 
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that vas? Will you refer to a vecord of July 26, 1951? 


A hat would have been the day he checked the 
unit to see if it had a certificate, and that was the day 


he marked down, July 26th. 


Q -What was the date of the next inspection? What 
type of investigation was. made? Who x he inspector and what 


tigation er inseection? TIT have 


2 reference, the last record was July 26, 1961. | & 


“-A | That was a re-check inspection for the Certificate. 


Phat wouldn't have been a full insvection, 
5 * OK OK a 


GERRITY 


BY MR. GALINER: 
* OK 


Youx name is Thomas G. Gerrity? 


x ot 


woxk fox the Ceneral Services Aémin- 


General Services --- 
BY MR. GALIMER c 
General Services Administration? 
A Yes, sir. 
Q For how long : work fox 
General Sorvices Administration? 
A Ever since Ceneral Services took over Public Builé- 
ings Division. First it was National Parks, then Federal 
Works Agency and then General Services. I worked there until 


1966. 


OK x 
the time that you worked for General Services 
Administration, will you please tell us the type of work that 
you did and the. departments that you were in? 
A Well, let me go back to the beginning. in July of 


'36 I entered the Government sexvice as an elevator operatox,. 


x 


I servega my apprenticeshiv and worked for nine ronths as an 


f 
e 


elevator operator and then transferred to the elevator shop as 


a skilled laborer and worked my way up from there to supervisor 


when I retired in November of 1966. 


* * 


Q Did that include maintenance ‘and repair of all sorts 
of elevators? | | 

A Yes, Six. 

Q Did that include maintenance and repair of elevators 
in Government buildings and in private buildings leased by the 
Government? | 

A Yes, sir. 


- 


Q Will you tell us please whether or not during the 


course of your. service with our Government, if you had occasion 


to teach or to train any persons in connection with the mainte- 


“nance and repair of elevators? 


A Yes, sir. - 
* Ok OK : 
Q ‘pid there come a time when you commenced to make 


- 


periodic inspections on behalf of your department of the Stewart 
- 2 | 


Building at Sixth and D Strects, N.W.? | 
* KOK . 


A "Well, after we had taken over the building -~ any 
pbuilding for that matter -- one 2 my duties was to go fs 
throughout the building Beaaloncaae and look it over and see 
that the men who were as signed.to the building were performing 


their work. 
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; Q Do you recall when you @id thereafter make personal 


inspections? 
A Aftex the building was finally taken over and as 
to the GAO group, yes, sir, I die go down there approximately 


once a month or once every s! 


sre told 


you commenced your visits to the building? 

A We should have after that when we took over the patie= 
ing, yes. 

Q Will you tell us what, if anything, you did so far as 
insvecting the elevators at the Stewart Building after the Govern- 
meneitoos over the building? 

Q What would be the nature of spection that you 
would make at the Stewart Building when you went there to 

the elevators after the Government took Over? 

A Well, I would look to see if everything was as it 

shovld be according to the code of the elevators. 


that there has béen some talk about the doors of the elevator 


being loose. That could have easily have happened or been in 


existence when the Government f: - took that building over, so 


therefore if that was corrected by our group, then it would fall 


on me to sée that the work was done correctly and properly. 


That is the only way I,can answer the guestion, sir. 
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Q Would you tell us what type of inspection you would 


make when you would go into the building to examine the elevator? 


A I would go to the machinery room and look it all over. 


\ It would be mostly a visual inspection. I would touch bearings 


for heat. 


Q Where would the bearings have been located? 


A Pardon? 


! 


Q You sdid you would "touch bearings for heat." Where 
. . Hl } 


would the bearings have been located? 


. 
! ! 


A These bearings would be up in the machinery room on 
= 


the shaft, over which -- on the shaft and sheave over which een 
: ; i 
‘rope sat. The machine was down in the basement. ‘The driving 
machine was down in the basement of this particular car and up 
es the machinery room was the sheaves, over which the cables 
would ride down to the car or downto the tunnelway. 
‘These ene had to have bearings, lubricated bear- 
ings,. and those would be the bearings that I would eee 
Q Will you tell us whether or not you examined these 
particular parts of the elevator on your first visit to the 
Stewart Building? 
a Yes, 
Q Will you state if you have any recollection concerning 


the condition of the elevator as you found it on the occasion 


of your first visit? 
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ws 


A It was in good condition when we first took it over, 
2 
- . to my Knowledge. Xf there was any defect, XY would have called 


it to the attention of the inspectors. 
* Ok Ok : : 
Q From the time that the Covernment took over this build- 


ing, Me. Gerrity, did you perform these periodic inspections that 


Q Do you recall, on the occasion of any of these inspec- 


ee e o : ° 
tions, finding anything wrong with the elevater? 


A Wrong in a serious nature, no, sir. 


| 
| 
| 


Q Do you ever recall noting that the doors on any of 
the floors were in a position where a person could push the 


door into the shaft some CAistance? : 


Q Will you state whethe: x not you, on your pexiodic 
inspection, would examine Coors on the various floors? 

A Yes, six. 

Q Will you state if you had occasion to exominerthe 
governor in the elevator? | 

A Examine it for what reason an@ in what respect, ix? 

Q. The area where the governor was located. 

“A It would a& Visual pection, yes, sir. 

Q WiLL you tell us whether or not on the occasion of 


these inspections, 1£ you ever found anything wrong with the 


governor? 


No, six. 
Or the governor switch? 
A 
Q Will you state whether or not you ever 
imbedded with dirt? 3 
vay No; Six. 
Q Would you have allowed aa tated 
A ~~~ imbedded with dirt? dust if I may -- imbeadea 


with dirt. Just what do you mean by that? 
* Ok Ok 


Q Did you ever see an amount of dirt that was piled up 
: Groth 


around the- governor which had not been removed --- 


| 
A No,-sir. 7 <a 


Re) --- in the vicinity of the séal? 

A No, sir. 

Q On the occasion of these inspections that you made, 
Mr. Gerrity, did you ever go to the vicinity of the buffer ona 
in the basement? | 

A I would have occasion to go into the pit, yes, sir. 
I would-not perhaps go into the pit as frequently -- into the 
pit -- as I oud go into the machine room. . | 
Q How frequently would you go into the pit in the base- 
ment? — 

A = 6 Go _ in? . 


Q “For. the purpose of being where you could see the buffer 


pad? 


A Well, if you raise the car and opened the pasement 
door, one should be able £0 look soe the puffer pad with- 


-eut going into the pit. 
there occasions when you examined the buffer 


» 2 yy Sake! s 
have done ie as a 


C muss. 


part of my work. | 
] 
would ordinarily 


Q Is that 


A yes, six. 
: x * 
how Long it had been since you 


Q Do you recall 


pbuilding uncer yous jurisdiction? 
A I can't say positively. It could be a month prior to 
thet that the building was turned over. 
Q Well, wo to & month then before Septenner of 1961 it 
had been pnder your supervision since the Government had taken 


* KOK 
Q you have told vs that vp to approximately a month 
before September OF October 161, you made your pexiodic inspec 


tions of the puiiding? 


six. 
Q What would you let us sey, in the year 1961 i£ 
anything cane to your when you examined the elevator. 


that in your 
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A I would have it corrected. 

Q ‘By whom? 

A Well, i£ it were possible for our group forces to do 
so, I would have the group forces make. the correction or repairs. 

Q Do you recall in 1961 whether your group made any 

eee 

.vepairs to that clevatox?y 

A Not any extensive repairs, no, sir. 


WR, 


Q Do you recall they did make repairs of some sort in 


1961, before the accident?» 
* oR 


Q May I call your SES oT ENS to the fifth floor on the 
building, again, duxing 1961 and perhaps on the occasion | of 
your last inspection of the “building prior to the happening of 


this accident, do you recall noting any rollers on @oor hangers 
‘on the fifth floor door being worn out? 
: | 

A No, sir. | 


- 


Q -Do you recall whether or not there was an cupthcust 
| 
adjustment missing off of each door? 
‘A No, sir. | 3 : | | 
Qi eee youaned noted poeta like that, what if anything 


would you have done about it? 


| 
. : ee 
A It would be corrected. nies. es Ke 


Q Now may I take the fourth floor. Did you notice if 
there were any rollexs on the door hangers worn out or an 


upthrust adjustment missing off of each door? 


= 


A T£ L may answer, found no defect on any Coors on that 


elevator on any Floors and none at that time was caliied £0 my 


attention. 


Well, sir ane if I may, 


Q In the event per 
one way or the other 
A All right. 
Did you notice on the fourth floor on the occasion of 
in '6l a bar bolt wnd the contact being loose? 
such had been found by you, what if 
you have Cone? 
A X would have had them corrected. 
Q _ Did you notice on the fourth fleor, eave bear 
that were worn out in 196)? 


A This is on the Coor?- 


Fourth floor. 


No. 


Q Or Gid i you not: ha ibs were worn on that’car dcox 


so that they were loose and would let the door suing in? 
A Gibs were where they may have been woxn, but they ware 


not worn to the extent that the door could be pushed into the 
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“Q Drawing your attention to the third floor, Mr. cerrity, 
were there any defects that you observed in 1961 in the rollexs 
“on the door hangers on that floor? : 
A No, sir. 
Q There has been testimony that on that floor both! 
fo ; 


adjustments were gous Off the usthrust adjustment and the cax 


2 


contact and the car bolt were hanging loose. Will you state 
‘whether or not in 1961 you ever noticed anything of this sort? 


A No, sir. 

Q Now there has been testimony in this case by Mr. 
Schwieder that also on that £loor, the floor sank pidernec eh 
one's feet as you wa kea wp to the Hoistway door. Did you ever 
notice anything of that sort? 

A I can't xecall it, six, no, sir 

a : ~ 

Q ‘Mr. Gerrity, on the afternoon of this accident,:do you 
recall being avtesd that an‘’accident had occurred at Gie Stewart 
Building? 

A Yes, sir. 

Q Do you recall whether or not oe thereafter came to the 
‘puilding? | . : 3 


Q All right. And one would have, would they not, some- = 


| 


fal 
what the same view if they were on this side af the pillow block 


looking at it this way? 
sir. é > ef | 


Q May I ask you whether or not on any of the occasions 


that you have been $n this machine room prior to the day of the 
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accident, Lf { looked at the bearings inside of the pillow 


‘ 


block? 
A You mean to take off the: raps and look at then? 
Q I mean to open’ the cap and leok at the bearings. 
QL never made that a practice to take the caps 
you state whothe: 


of examining the shaft on both 


\ 


A Yt would be a visual inspection unless I had a com- 
plaint of a noise -- a noise or anything wrong in the machine 


‘room, it would be all visual. 
* Oe OK 


Q WLLL you state whether or not duxing the entire time 
that this was under your supervision, this elevator, if you had 
any complaints with respect to noise or anything unusual in this 
area of the machine room? 

A =NO}, “SEL, ~ don't recall. 

Q And would you have recalled if 
problem? 

A Yes, sir, I would have. And I 


be corrected at the 


shaft on either 


would have noticed? 
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A Yes, sir. If the shaft was exposed on the outside 


end of the pillow block, 4£ one could see it, I would have seen 
jt. I£ the shaft wore, this shaft was dropped down and a space 
between the top of the shaft and the top of the pillow block, 
the bearing would become visible and I would have seen it. 

Q WLLL you state vhother anything of that sort existed 
in the shaft or ay that pillow block a@uring the year 1962 prior 
to this accident? 

A I can't recall any condition like that existing. 

Q Will you state whether or not you woulda have recalled 
it and done something about it if ay situation of that sort 
had existed? 


A Yes, sir. 


Q Will you state eS or not on any of the occasions 
Y 


‘when you made your inspection if you observed any tar or any 
powder like a fine moxtar in the vicinity . of the bottom of the 


stand on which the pillow block was sitting or on the floor? 


\ 


A No, six, I don't recall anything like that. | - 
Q Will you state whether or not yer recess any mortar 


coming out from the brick wall to which the beam supporting the 
. ees 


\ i 
Ipillow block was’ anchored? 


| 
A You mean cat s beam? 


Q Yes, six, or any bricks being loose on this side? 


Not prior to the accident, no. 
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sort had existed prior to the day 
thing would you have done? 


corrected. That is part of th 


Would you state whether 
you had ever 
any position other than tyne center? 


Lt was always true when I looked at the sheave, yes, 


* OK Ok | 


Would you state whether or not -- I believe you have 
| 
| 


already answered this, but I wish to make sure please -- did you 
ever find any evidence of wear on either of these shafts priox 
to the happening of the accident? 

A You mean this exposed portion or the bearing? 

Q I mean the place, fo: Se anere the shaft broke. 

I can't recall of any wear on the -bearing. 
_ Well now, 
a Oh, no, on the shaft. On the shaft. 
c9) You sav no difference in size between the shaft as 


at came out of the sheave and at the point where it entered the 


yllow biosk? 


A No apprec 


Q Would you have noticed somethin 
4 


been any difference. prior to the accidert? 


A Yes, sir. “as I said, iff these ends were supposed-~ 


1, nO can, no nothing on it. I would be casily 
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visible. If this was covered -- can you hear me -- if this end 
was covered, then the indication would be on this ‘side. ‘This 
shaft would have to drop down and in Asie down, there owidy be 
a space here on the.top side of the bearing and it would be, in 
my opinion, visible, so therefore I would have seen it. 
| When I say “wear,” f am ta king wear now a the thov- 
sandths, which is ALffienlt and almost impossible to! me When 

Q Mr. Gerrity, on th 2 “occasion of your ae aia 
you ever find -- will you state whether or not you ever found 
any evidence of the bearing in the pillow block housing (inai- 


1 


cating on diagram) in that area to have worn to.such a point 


where it would permit the shaft to rock, first, one way and 


then the other? 

A No, sir. 

Q If that situation, Mr. Gerrity, had ever existed, 
would that have been something which a ean would have ioticed 
in going to the machine room? 

A Yes, sir. 

Q Would Sea also have been something which would be 
noticeable to a person who might be operating the elevator? 


A It is possible, yes. 


Q «° Can you tell us if that situation existed, whether de 


would be accompanied by high friction? 


A If I understood your question, the shaft would be ; 
i al 
bearing on that pillow block rather than on the bearing surface. 


rf that it? In other alt would MAKE conta 


the metal of the bearing hor 


Q Yes, Six. 


A That would create friction, 


Q 


or not that would be 
nitely accompany 


afinitely 


A 
by heat. 
Q And will you state, 


or not the shaft would have worked loose, if that situation 


without breaking? 


Work loose? 


Worked loose from the pillow block? 


You mean come out pillow block? 


Yes. 

No, unless the supvort for the pillow block, 

loose. 2 
What, if anything, did you do as a result of 


that? 
exG were 


others there, Mr. Schwider, who for instance, who was apparently + 


anything, take any aoce 


in charge at the time. ZI didn't do 


until later when, my building wanager told me to go ahead and 


rs 


make the necessary repair 


Q Who were the other persons there when you arrived? 


You mentioned } 
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A Mr. Hyde, our area manager; Mr. Sheldon, I believe, 
your billing manager; I think his assistant, Mr. French; Mr. 
Galiferro eo that was one of the mechanics in the GAO group. 

I believe that is all I can recall, sir. | 
Q Ya it a fact, Me. Cerrity, that. everyone whe was there 
was from the GAO group, as you call it? 
-A As I can recall, SONEIORS from the GSA Service. 
“9 Then a discussion was reached thereafter to do Some~ 
) , 
thing with respect to repairs? 

A Yes, sir. 

Q What discussion “xe ND 

A That I was to go ahead and cee the Naneete eon and 


N\ . ts 
material to repair the broken shaft, replace it. 


Q What did you do as a result of those instructions? 

A We contacted the Agriculture machine shop and asked 
the supervisor, if possible, to come up and inepect the job, to 
see what was necessary to replace the broken shaft. 


Q Was that done, Mr. Gerrity? 


Yes, sir. 


A 
Q Do you recall who came up? , 
A 


‘ \ | 
Zt should -~ I know his name well, but I just can't 


| 
| 
| 


think of it. 
Q Well, in any event what was done next, if you pleaseor 
A We started dismantling the machine. We scones the 

car and the weights and took the ropes off so that we could take 


the sheave and the -- shaft out of the bearing. 
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Q WLLL ‘you tell us, please, if you did take the sheave 


c 


and the shaft, did you say “out of the bearing"? 
A Yes, sir, dismandle the bearing, took the caps off 
them so that we could get the shaft out, and the sheave out and 


take it to the machine shop and have it repaired. 


’ 


DOCH OE 


Did you examine the shaft that had. broken? 


I believe I did, sir, yes. 


Q Can you tell us what you found when you examined the 


shaft? 


A The shaft had sheered ght at the edae of the pillow 


block bearing 


| 


Q Would you come down, please, and show us where that 


A. Right here (indicating), right on the edge of that 
bearing housing. 
Q Would you mind, repeat ng that answer? 
off right here on the edge of this 
pillow block and bearing housing. 
Q Can you describe the appearance of the shaft, the size 
and any aincionevon of -~ well, suppose you deseribe it. What 


the shaft looked like. 


 4i } 
A Well, it Looked like any other ordinary shaft — if 
“you are trying to say or have me say that the shaft eeeae en to 
be worn excessively, no, it was aon = 
Q What about the size of the shaft overall, that had 
broken? | 
It was approximately the same size as the rest of the 
; shown on the right-hand side of the sheave. 


This shaft was approximately the same size as this 


Yes, sir. | <4 


Do you recall what the size of that shaft would be? 


Q 
A I would aay approximately three sachs. 
Q. 


There has been testimony in this case, Mr. cerrity, 
yeduete 


“that the shaft on one side was rusted in diameter to three- 
eo i 
fourths of an inch and on the other side one and ‘one-eighth 
inches. Will you state whether or not you -found anything | 
A Again, one side was three-fourths. _ 
Q Three-fourths of an one 
A. ~ --~ in diameter. 


Q --- and the other side an inch and eighth. Did: 


A No, sir. 
Situation with that shaft? 


No, sir.. If I may -- to find a condition Like that 


sheer negligence on my part, on the part of my super- 
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visors,on the partvof any man whoever entered that machine roox 

to maintain it. On the vart of the District Inspector also. 
sunning to be correct as approximately three 

inches in dian viginall for a shaft to wear down to three- 


years for that to happen. 


fox years £ 
sheer negligence on my part. 
Q 
or on the day of the accident the shaft worn to that 


on either side? 


Q What did you conclude? Did you conclude what had 


causec the shaft 


> 


A That was an old machine when we got it. Now when I 


say “an old machine,” I am saying perhaps 30 years, maybe 


40 -- I don't know. When we got it. O.K.? 
| 


It was machined -- the car run mosieorenient 150 to 
slow car. The metal in those days, —— 
ticularly the pillow block was cast steel. rt wasn't hard metal.- 
It wasn't as hard as the shaft. wes harder than the bearing. 


The bearing is of soft metal, babbit. But the pillow 


block housing in which the bearing was located is a very hard 


material. The shaft self is of still haxder material. 


Now it wou! take considerable time for a shaft to 


wear from approximately three inches in diameter to a quarter 
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of an inch in diameter. I personally do not think at that Alon 
that the accident peppanedes let me put it another way. If 
it had worn that much, even worn to an inch, the accident would 
have happened prior to the time at which it did happen. I don't : 
think the one inch that was left of the shaft would ere 
4,000 lbs. 

Q In other soraah i.£ it was worn down to that errant 
the accident rou have happened a whole lot sooner? 

A It should have happened much sooner, yes, sir. 

Q Much sooner. Did you consider the possibility of 
‘ erystallization having occurred? | 
i. A Yes, as I started and I know I got a Little off the 


subject. It was an old machine and as the machine turns over, 
* : “ ee 


ae . | 
there is a certain amount of friction. You can't get ayes Aron 


: ! 
it. Friction develops heat and heat, in turn, has some effect 


. | 
on the metal. I am not an engineer or metallurgist or any of 


those, but my opinion at the time was that the shaft broke due 


to old age, crystallization, fatigue, any one of those. 
What is crystallization?. 
“ | 
oe 
To me crystallization is the metal becomes extremely 
Is there any way of knowing that was happening? 
I had no way of knowing it. As I said, in my, inspec- 


tion looking at the machine was visual.- I had no means or instru- 


ment to detect anything of that nature. 
xk : 
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CROSS~EXAMINATION 
BY MR. 
What is 
not see the Aas originally- 
and perhaps when 
had been corrected. Then it was, in my opinion, 
in good condition. 
It was in good condition. When did set first see the 
elevator? ; 
A Yhat would be hard to say exactly when: “xe would be 
shortly after, the eine ee turned (or given to --- 
Shortly after, and at that time it was in good repair? 
I would think so, yes. . 
So this statement is not correct, that the elevator 
pene poor state of repaix throughout; is that 
correct? 


A am taking this statement here to mean the 


inspection made by these gentlemen at that time, when 
in -- when the Government was preparing to take over the build~ 


ing. This I am assuming at that time the inspection was made 


and the condition, as stated in th: yas found. I aid not 


. 


have anything to ¢o with that inspection, but later, after~. 


| 
G \ 


ward ~~ perhaps a month, maybe two months, I don't know. 
Q A month later you found that it was ‘in good repair? 
I thought in my opinion it was satisfactory, yes. J 


k was corrected. TI have to -- IT can't 
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remember eveérything:back that far. You are talking what ~~ §572 


(Looking) ‘57. 
Q Well, when you first came there, you are saying the 
elevator was in good repair? = 
A That is my opinion. 
* OK ~ 


Q You don't recall making any repairs. How about 
excessive gear and end thrust wear? This is the next sentence. 

A I am having a aiftioult time recalling all of these. 
2 nace the impression that the machine was in good condition 
when our shop took it over. I con't say "excellent condition," 
but operating condition. 

Q Did you find excessive gear and end cirose wear when 


you took it over? 


“ 


A I can't recall it, sir. 


-Q You, I think, indicated you were there once. a month == 


you came, I believe you testified, shortly after. the building 


was taken over, perhaps a month later and then you went there 
at least once a month or six weeks, is that correct? | 

A Yes, sir. 

Q During the time that you came ore did you notice 
whether there was any excessive gear and end thrust wear? 

A No, sir, if I did, I would have said something about 
it, and I don't remember saying anything about it. : 

Q Then is it your opinion that.this was repaired? 


A Pardon? : : ae 
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Q Is it your opinion that this condition which was 
described here when the building 
accidently? 


A tn my opinion, all these. items mentioned here were 


taken care of. 


That coul@ exist, yes. : apne 


Q How about the next one, "grease and lint accumula- 


tions on vails, overhead," et cetera? Was that the condition? | 


| < 


A 
tions -- wait a minute, if I may. fry to understand, I aid not 
go in on the original inspection of this elevator. I had no 
right to be in there. I only went in after, in my opinion, 
when everything was taken care of. 


From that point on, which cold have’ been a month or 


tg 


two months later, from that point on it is my opinion the ele- 


2 


vatox was in qood operating condition. 


* OK ° ; 
Q Would you agree that it would not give services for 


‘the reasons given? 
A It did give service for the few years we had it. 


*x * 
Q Weren't you charged-with the maintenance of this 


elevator? 


A Wasntt I wheat? , 


* tae 


Q In charge of the maintenance of this elevator? 
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Q I'm not talking about the Lease. Were you toe” 


what you were supposed to do in that building? 
A Maintain the elevator. 


* OK 


Q The question previously was that Mr. Schwieder | 
had found plaster resting on the brackets, the sonar cagnes 
do you recall chat quest son? 

A Mr. Sehuieder found broken plaster mescine on top 
of. the counterweight. Go ahead. 

Q Bese Did you find, 3 On any of your visits, and 
your answer was, "I can't necatre My 

A I do not recall. But may I answer it further? 

Q Sure. | | 

Sis Mr. am eeen may have found plaster on the 


counterweight “which could have fallen off the wall due to 


' the jarring of.a arooinee car at the eine of this aceident 


happening. Tat very easity could have ‘nepponed. me 
bracket could have been broxen, parts of it could have! farien 


out on top of the car and on ‘top of the counterweight. pe 
previous to that, I do not recollect I myself Sees any 
or the men telling. me. 
Now, if plaster falis off the wall, atts going 
to make a noise -- if 4% falls on top of ‘the.car it will 
make a eins The operator is going to complain of something 


falling on top of the car. Not only that, the man, when he 


comes by on his maintenance 4s going to find plaster in the 
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pit. He is gotre to investigate and find out where 1 


4 


t came 
fron. I don't recall of the operator saying anything ebout 
anyth ving falling on the car, nor of one of my mén payins they 
found plaster in the pit, so I am assuming that when the 
elevetor fell, thie plaster was shaken loose and fell at the 
tiize 
plasvey 
which would show that it was ; nding away and little pieces 
of plaster wiich would break away when the elevator fell off 
the mooring? 
A The only thing I ‘con tell you is whet I just x ed 
When you crop a piece of this dried~out ian 
4¢ is going to show powder, There will be little pieces as 
bifg as your fingernail,. or sonething line that, but there 
5 be fine ponder. The adhesion that helps to hold 
rather will be Gone. . 

Another thing, 4f this existed prior to this 
accident, this yovle have gotten onto the roils of the car, 
the main raiis ané the rails of the counterweight and, I don’t 
know-- no offense, sir, but if you ever had sandpaper run 

hoat oheb TF meang This woutdé 
syrecn the shoe and the rail. It would just simply. 
destroy this shoe in a matter of time and also create a: 


noise at the same time, 


| 


Now, we cid not get oa ypla om “the operator 


thet there was any noise? in the hatch, other than ordinary 


49 
noise, to be found -~- no eancets no noise of any kind; | 


nothing did we get from the operator. So, I must: conclude - 


: i aS 
that this plaster was not in the hatch prior to this accident. 
* KOK 
Q These various defects that you were asked about 


individually, floor by floor, by counsel ,,, you, stated that you 
G1 not recall any of these, % is that correct? 


A No; gir, I dontt recall any of them. | 


Q If any of these defects were to be repaired, 


who would have done the repairing? 
A he chances are, we ~- the group would have done 
4t because it wes a minor repair. It wasn'ta repair that 


would require extensive equioment. 
KOK 


BY MR, KLEIN: 
Q f believe you stated that you made only 
visual 4nspections, is that correct? 
A Yes, sir. 
Q Does that differ from the ome of inspection 
that's made in @ government building of this sort, thig 
type of inspection? a i ; 


A No. I made the ase type of inspection in all 


the buildings, governnent - or peniateinnouned buildings. 
I made no distinction as to who owned the building or 
anything else, The inspection by me was the same in all 


puildings. After ali, it was my responsibility. Peoples! 


why I should discrimine- 
tween rovernnen’-ouned or privately-own ned, 


Q You saic, however, that the Stewart. Building 


wes the building that was to be inspected by the DIstrvicts 


aa eS 


my part, and what the District Government consider 


TF you will, tell us briefly what is the aifference? 
To me, I gust go walking around to see all the 
s operating correctly and right» et it's olean — 
lubricated, that there are no complaints by the operator 
thagts che extent of mince. Occasionally, I wovld check 
cables » the hoist ae and the governor cables for 
preaks or eny defect that night ay » but not nece Pe ark Lily. 
every trip that I made in the iding would bhe ines 
be inspected, Bee each and every trip, not ee re 
OK OK 
Q with respect to the break in the shnatt, was that 
PEASE regula rly by you? 
me bearing there? Yes, it was. It had to be 
regularly. © There was probably an opening tha “ would 
receive the ont, | drop 4% on top of the cap, receive the oil 


and retain it for a fev Gays, and ea ach time a man went the 


he always had a gre tose and an oil can with him. X couldn tt 
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follow the manzeround to see that he did it... @here are’ 


times you have to take a man's word for what it was. over 

a period of time 4f you neglect it, something happens > : 
Q When you inspected this, Sek. you find grease there? 
A I found sufficient lubrication, yes, each time ; 

‘f went over there. Yes. 

| Q oe at the time of the accident when you checked 

it; at did a the grease and lubrication? 

A If I definitely recall, it did have ESS 


lubrication, yes. 
* Ok OK 


Q Could the wear that caused the shaft to break | 
have occurred suddenly? = 

A Could the wear of the shaft caused ‘the break--~ ¢ 
*Q --which caused the preak have occurred suddenly? 
A No, I don't think so. Honestly, I don't think 
so. The break, in my opinion, was due to SORES of the 
metal, or crystalization -- old age, if I may. ta 

Q Could one have anticipated that at old ase, that 
4t might have broken? 


A Pardon. 


Q Could you have anticipated that with old age, 


the shaft would break? 


A No, I could not. 


DAVID SAMPSON 
% OR OK 


DIRECT EXAMINATION © 


BY MR. GALIHER: 
’. 


Your name is David Sampson?  S-a-n-pes-o-n?, 
Yes, 


By whom are you employed? 


How long have you been employed by. the General 
Services Administration? 


A Slightly over 12 years. 


* * OK 


Q What work have you Gone for General Se: evices Admin- 


tstration for the last 12 years? 


A I am on Blevator 


Q wW-where did you sta art to work, Mr. Sampson? ; 
A 
A In the Gen ral Accounting office Group vhich is 
and G Streets » Northyvest. 
What was your job at that time? 
As an elevator mechanic's helper. 
: x kK 
Q What types of elevators did you have occasion 
work on? 


A Basically, all type As far as manufacture, 


we had regular, which is, I imagine; the most common, 


the traction-drive machines. We also had hyéraulic, we had 


Basement drum machines. 


Q What type of elevator did you have in this building 


at 6th and D? 
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A This was a basement traction machine. which means 
the hoist motor itself is 4n a level lower than the elevator 
travel and powers the elevator by means of pulleys or 


‘ sheaves thatta run overhead. 
& 
Do you recall that ‘there came a time when Hee 
wars Building? 
Pe 
~ Q After the Government took over "that building, do 
you recall how frequently you had occasion to go to the 


Stewart Building? 


| 
es 
A Yes, sir; routinely, one afternoon a-.week. In ; 


case of a service call or trouble on the elevator, we were 
on call 24 hours a day. 

Q W193 you tell us whether or not you recall making 5 
certain repairs to the elevator after the Government took » : 
over the Sateen around the first of January 1957? | 

A. Yes, sir. When the elevator first came under GSA's 
maintenance, the outside Boers or hatch doors, as they are - 
referred to, were basically wire. mesh construction, similar 
to a chainelink fence; and when the inspection was first done 

on the elevator, it was mecaccced that the doors be sheathed 
in sheet metas and these were removed and fully enciosed with 
sheet metal, closingtinside and Dateien 

Q Do you ‘recall who, made that request of youd 


A The gentleman's name? No, sir, I don't. It was 


through the D.C. Government inspection. 
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Q Do you 
at that time? 


sfe, we removed all the dsors 


and they were sheathed i h metal, dasically as a safety 


factor because it would have been possible for someone to 


put their hand, not their entire hand, but seveval fingers, 


through: 
have been the causé of an-injury. 
Q WilL you state whether or not any repairs were 


done to a door bar or to locks at that time? 


A ALL the locks, as far as J know, sir, were adjusted 
and reperede unre do not believe any of them were replaced 
due to the age of the elevator which makes it extremely hard to 
obtain replacement parts. 

Q Do you recall making an inspection of the elevator 
before this work was done by you? 

A Not as an inspection, no, sir. This is not in myose 

Q What Gid you do as far as determining what needed 
to be gone to the. elevator? 

A I went to the building with, at that time, my 
senior mechanic, and he checked what materials we would need, 
basically. It was, J guess, six blocks. from our shop, and 
on all this type of job we go ahead and try to lay out a job 
plan as well as we can, basically, for our own help to keen 
from running ack and forth, but we did get-a list of materials 


and necessary equipment and so forth that we would need. 
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Q Do you recall if your repairs were done to all parts 
of the elevator that you found to be unsatisfactory? 


A Re Pew pe 2 Mare waco eye pReranytit ng that the 
inspector had recommendea was completed at that time. 
a] And that is what inspector? 


A From the District Covernment. 


Q De you recall if the elevator was inspected after 


you finished your repairs? 


A Yes, sir, I believe. 


| 

ey | 1 
at 
ste 
\ 
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Q Can you tell us whether or not the elevator was 
approved after being inspected? cs 
A Yes, sir. The inspection on this elevator ee 
I believe, every four months, and this was 2 continuous 
4nspection. 
. Q When you went there initially, can you tell = af 

you examined the elevator up in the attic, the equipment up 
‘there, the sheaves, the pillow block, the shafts? _ ; 

A Yes, sir, This is routine maintenance procedure. 

Q Will you tell us whether you found anything in 
‘need of repair at the time the Government took this building ; 
over, so far as -~ and we have a diagram on the Soana nore -_ 
so far as the pillow block, shaft and the car idler were 
concerned? 

A At that time, there was nothing, as I recall, sir, 


in any major state of disrepair. Basically, 4t'was an older 
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pbuilding, there ‘had been evidence of a previous fire in the 
* putlding, and I don't believe possibly it had been maintained 
over the years up to what G.S.A. has set up in their 
ee standards. We dic do considerable. eheaning of. the 
equipment, but as far as major faults in the equipment, we 
found none. 
Q DIG you pus 
standards? 
A Bastoamty yee. sir. ae: - 
Q Did you alse so down into the pit of the larson 


on the occasion of your first inspection? 


A Yes, sir. The car was checked thoroughly from 


top to bottom. 

Q Do you recall doing any other work at that time? 

A | The only other thing that I recall right off-hand, 
, which we have trouble with in many of our buildings, was 
4n the holstway.or elevator hatch, where the brick work is 
done,. there is usually a surfacing of plaster facing, and 
due to the building settling, this at verlous times will tend 


_to buckle and come loose from the wall. 


‘oe 


sak 
Seen 


Q Where would that be‘located? 
A This iwould be inside the elevator hoistway. 


Q In the attic? 


No, sir; the shaft itself. 


$7 


‘Q Inside the shaft itself. Was that situation 
rectified? 


A The loose plaster was removed. We checked this 


monthly on all of our elevators. Whether it was replaced 
or not, I do not know. This would come under the plastering 
shop rather than the elevators. 


Q Of G.S.A.? 


A Yes, sir. 
\ 
‘Q Do you recall noticing on that occasion any pulling 


_away of the beams as a result of mortar or pricks being loose 
i 


ae: in the location of where the beam: supporting the pillow block 


48 located? 
_A No, sir. 

Q You have indicated after ‘this work was completed, 
the District of Columbia approved it. Will you state what 
> your practice was continuously during this time Secon 

Government had: taken over this marine with respect to 
' Inspection and repairs or examination and repairs of the 


elevator? 


a 7 


A Well, G.S.A. wee a basic schedule, a preventaveve 
‘maintenance program for all their elevators, and it varies 
month by ones You have a regular weekly program whieh you 
check the elevator pit for debris and trash as a possible 
fire preventive measure. You check the contacts on the 


control circuits, your wiring.scrMonthly you would cheek the 
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top of the elevator, 211 the lubrication points and the. 
hoistway, as specified, for possible loose plaster or loose 


In this tyoe of elevator which was strictly 


sinele-specd, 1% had no automatic leveling device, - 


2 
i 


ith a jolt basically, depending upon the 


slightly loose, and this ts also routinely checked. 


Q What would you Go when you found any bolt loose or 
anything wrong with the elevator? 

A ‘fighten 1t. 

Q When anyone from the District of Columbia Elevator 
Insvector's office desired to look at the elevator, what 
procedure would they have to follow: 

A They would generally elther call our shop in advance 
or 4f the gentleman was scheduled to be in the area, when he 
arrived at the building, he would call our supervisor and 
tell him shat he would ke to have two mechanics to inspect 
the elevator with hin. 

Q Why did that take 

A Would you--- 

Q. In other words, if the D. C. Elevator epeate 
head come there by himself, would he have been able to get in 


the building and look at it? 
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A No, sir, he didn't have the keys. There was a key 


-with the building guard for emergency use, but I don't 


believe it would have been given him as a routine. 


ry 


Q The Elevator Inspector wound then have to have ‘someone 


if i 
~4/ 0 from your shop with him each time he had his inspection? 


A Sine tyke fhe machine room and: tne overhead 


sheave room were both locked. 


| 

. } 
-Q Do you recall if the elevator was thereafter | 
\ 


Anspected periodically by the District of Columbia 


A Yes, sir, this is required vy law. 


| 
| 
elevator department? | 
7 
| 
| 


Q How frequently were you there when cree would ‘come 


to inspect? 


‘\ 


A I believe I soconnanted the inspector on five or 
six different occasions in his inspection. . cain 

Q Will you tell us whether or not the elevator was 
found satisfactory on the occasion of those favections): 

A Yes, sir, with minor variances, but this is also 
basically routine. Even our modern elevators whenioney) ane 
Anspected, there are new innovations conte out in the 
“Safety Code and this is one of the jobs of the inspector to 

: check these things that he finds that are not quite according 
to the standards; and it was for us to either modify or. , replace 


= e. 


these parts. 


Q- Would you do that if you found anything that either 


needed modifying or replacing? 


A Yes, sir. 
Q Drawing your attention to 1961, do you have any 
recollection other than the weekly examination of the elevator, 


going there on any other eceasi ons? 


h Yes, Six, we were called at leas wee @ week, 
sometimes more often. with m s . the clevetor, 
either blown fuses; there were several of the old door bar 
bolts which were definitely worn due to agee . This didn't, 


I don't believe, ercate a safety hazard, but the electrical 


contact, if the door wasntt shut fully tight, would not 


make contact,-and thereby not allow the car to rune 
| 


Q W111 you state whether or not you corrected these 
conditions? | 

A To the best of our ability, yes, sir. . But, 
actually, to have made it fool-proof, it would have necess~. 
“Atatea ful) replacement ox a changeover of the old-type 
lock. 

Q- Were you satisfied with its condition after 
rectifyinzg-—-- ; ¢ 

A Safety-wise, yes, sir. 

Q Do you recall, in 1961, going up into the attic 
on the occasion Beco weekly inspections? 

A We would go up there, sir, on our monthly inspection. 

Q Exonse ME» Monthly. 

WLLL you tell us, tion to the hapvening of an 


acezdent in October, if you had ever noted on your inspection 
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up there any bricks or mortar loose or pulled away, where the 
beam supporting the pillow block fitted 4nto the wall? : 

. A No, sir. 
Q, Had you ever noticed any mortar on the pillow, 
block or down verhaps on the floor, indicating it ee jhave 
pulled away from the wall? | . 
A No, sir. The only thing that I remember we aia 


find up there one day was one of the glasses from the” 


il 


sky light had broken and there was some glass and debris there, 


-but that was cleaned up. 


Q porte the eae 1961, you had occasion to exemine 


these pillow blocks? 


A Yes, sir. When you say "examine" - we would 


“ 


lubricate those monthly. 


-Q Would you tell the Court and jury just exactly what 


you would do every month? 
would you mind coming down to the atagran, if you 
please, Mr. Sampson? 
* KK 

fi this lint. It 1s, after you build up an accumulation, ; 
” gefinite fire hazard, which is one thing that GSA itself 
is extremely strict on, that is, cleanliness of the ee 

Q The pillow blocks here, if I remember correctly, 
had an o11 cup-type, or grease cup~type fitting, which : 


rather than using a grease gun, you remove the screw cap off 


the grease cups. 


os _ ae 


=O Mr, Sampson, this is a side view of the pillow 
“ ploek (indicating SLagram) looking at. it from this mre aa 
A Yes, sir. 
Q (Continuing ~-28 deseribed by one of the witnesses. 
Is that your recollection of the way it was set up? 
s, then, would be 

A This would be the end of the shaft.. There was a 
cap which was bolted, I believe, onto the outside of each 
of these pillow blocks to act as a basic thrust bearing to 
prevent your shaft from having any in-play in it. 

Q what ao you mean by Se Ae ee in it? 

A This would prevent the cap on the edge here (indica~ 
ting), woulda prevent the sheave and shaft from having any side 
movement to get your cables"out of plumb", with your elevator 
cab. 

Q Where would you inspect 4% so far as lubrication 
was concerned? 

A ~ At the top of the pillow block here, six, 3 


‘ | 
where the grease cup -- Some of themizare on the top, some. 


of them have an elbow-type fitting off to -the side. I dontt 


recollect exactly which type this was. 


Q Will you state whether or not you examined 


. 


pearing within the pillow block? 
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A At one came I do emener yes. We removed both 
of these end caps; the small opening in the bottom of the 
grease cup had become packed with old grease, and it was not 
feeding correctly and we did remove the grease. cups, the end . 
caps, and removed all this dried lubricant and relubricated 


the entire unit. 


Q What was the condition of the bearing at the time 


you did this? 
MR. KLEIN: Your Honor, may we have the time? 


BY MR. GALIHER: 


a 


Q As best you can, can you tell us approximately when 


“this would be? 


A This would have been right after t was transferred 
my 


back to the pecneeresmoasetice Group from Fort Meade, when 


would have been about April of 1959. 


Q All right. Now, on the occasion of your monthly 
inspection, would you inspect the shaft? 


A As. far as inspections, no, sir, but as I stated 


\ 


earlier, we would clean the shaft and the entire sheave 


assembly of this grease and dint, and I believe any major 


deterioration | would have been evident during this cleaning 
| 
Q Will you state whether or not you ever noticed 


any major deterioration during the cleaning of the shaft 


and the lubrication of the pillow block? / 


A No, sir, only at the time when we did ‘remove | ‘these 


in-caps. Being 2 Pores pabbitt-type bearing, your entire 
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ae rests basically on the bottom of the bearing, 

and you will find,between the top of the shaft. here and the 
inner edge of the top pearing in the top of the shaft, you'l) 
have a 1/16 to an 1/8 of an inch settle, where the shaft has 
settlee in the bearing. 


”. ara rf rays anromeynt 4 
Sy necd of Krepsacememy + 
i or 
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Q Did you ever, prior to the accident in October 1961, 
note any evidence of deterioration on the shaft itself? 

A No, sir, I didn't. | 

Q --on either side? 

A No, gir. 

Q Did-you ever notice any brick or mortar where the 
beam was attached, to be loose? 

A No, sir. 

t * x . ; h 

Q Will you state how long 4t had been since you had 


last examined this elevator prior to the happening of the 
accident on October 20th, Friday, 1961? 
A We had been up there the previous weelc. 


2 °° Do you recall what your examination had con 
you 


of, the previous week? 


A Thig would have been our basic weekly maintenance 


which would have included the cleaning of the elevator pit, 


checking the control contacts, wiring, the lights inside the 


oo 


elevator hoist-way. 
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Q And would that also have included your going to the 


| 
attic, this area (indicating)? 


A On that particular week, no, sir, I don't believe 


so. That would have been about three weeks prior to the; 
accident. . 
Q What was the condition of the pillow block, the 
Bye henms three weeks pra or to the accident? 
I noticed no -- nothing out of the ordinary. 
Q Did you make your regular complete: examination of 


that area on that occasion? 


A Yes, sir. “It was cleaned ae lubricated. 
* OOK 


Q. Wilh-yei state whether you would have noticed any 
deterLoration in that shaft three weeks prior to the eediaent®? 


A If it had been evident > yes, sir because At was 


cleaned three weeks prior to the SOC 3 | 
| | 
Q Will you state whether or not on the peceaton when 


you had examined the elevator, as you have malcatadsaleut 
; 3 weeks before this accident, 4f you went down into the put 
' 4n the basement. 2 . 
| A” Yes, sir, this was a weekly--~ 

°Q Would you state whether or not at that time you 
had occasion to look at what is called the puffer pad? = SS 

| A ; In ae car actually, the buffer consisted of two 
targe coil springs in the- pit. As far as checking them, no, 
sir, I dontt believe so. We cleaned the pit on a weekly 


schedule. 
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Q Did you ever have eeceston to examine the buffer 
pads? 

A Actually, 28S far as examining them, no, sir. ae 
never found ne neca ~~ unless you wovle find one loose or 
something. 7 ore 

Q pid you ever find anything wrong with chem: 

No, Sir. 
Q --such as real bright marks. on the buffer pads where 
weights might have struck? 

A Yes. On occasion, the weight did strike the springs- 

Q What aid you. ao as a nesunt of. that? 
A Actually» there was nothing that you could have done 
i Xt. : : 
40 \ aue to the agé of the elevator and the type of installation. 


When the elevator was level.with the top floor, you had . 


slightly over Ll inches of clearance between the top.of the 


elevator cab and the ceiling. 
Q Was there anything dangerous ,from a safety stand- 
point? ° | 
A Should 2 mechanic be working on the top, yes, sir. 
Q But only if peerantc were working on the top? 
A No, The counterveight was purposely hung Lov so 
the springs woule strike, or the counterweight would 
’ 


strixe the buffer springs to prevent the elevator from going 


tnto the ceiling. 
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Pitre 


Q That was the purpose of the puffer springs, for 
them to strike there and prevent 4t from mote Hito the 
cetling? y 

A UE that installation, yes, sir. 

Q Let me specifically, if I may, call your attention 
to the occasion when you said you had been there within -- 
Did you say 2 week? 

A Yes, sir. 

Q You had been there within a week... You don't recall 
“what you did at that time? 

A As far as I know, that would have been ene) basic, 
‘ weekly maintenance. ' I'm not sure inntoninee% of the month 


it was, but it was set up basically for the fourth or CARRE | 


week of each month -~ we would do our monthly program. | 
Q It would have meen no longer ‘than four weeks | 

‘| 

berore the ECE and less perhaps, depending on your 


schedule? 


& 
. J 
A I believe it was three weeks because ‘at would 


. have been about another week after the acetaent that we 


were scheduled to go back. ‘ : ee 


Q . Did you make your attic-to-basement inspection at 


* that time? 


A Yes, sir. 
Q Did you examine the door on the fifth floor? 


A On the monthly tour of maintenance, yes, sir, 


‘ all doors were checked. 
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Q Would you tell us on the examination previous to 
the accident, whether you noted any rollers on the door 
hangers completely worn out. 

A Completely worn Out? sir. There was wear 
evident on several of the rollers. 
vwobthrust adjustment missing off 


erty 


A This upthrust adjustment, I believe, 48 posetony, 
what youtre referring to, what we refer to as"eccentrics,” 
which are small rollers which ride underneath the cteracon 
rail on an “eecentric cam" to maintain a level operation or 
your door; and I don't recall, on this particular type of 
door which was a single, sliding vanel, hand-operated, I 


! 
| 
i 


can't recall actually whether 4t had eccentrics on it. 
Q PEAS nee Goor guides or gibs? - 
A Doer guides are generally a eee fiber or compo= 
k. There is usually one attached to the front end, a 
trailing edge of eaee door, which ride tn the track in the 
floor plate. This prevents your aoor from swinging into the 


hoistway. 


Q In the event anything unsatisfactory had been found 


by you with respect to a door on the fifth floor, what if 


anything would you have Gone? 
: A Had it been a safety hazard, it would have had to 


be corrected immediately. 
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Q What about the fourth floor? Will aan state whether 
or not on the occasion of the examination previous to the 
accident you had found any. rollers on door hangers completely 
worn out and an upthrust adjustment missing off of each door? 
A I don't recall ever finding any mollers completely 
worn out. There was wear evident on several of them ee the 
period of time, ‘and this arain was a case where, being an 
- elevator -~ I have: meen no evidence of the actual installation 
date, but I have heard qualified men say it was installed 
gomewhere around 1910 -- the parts just weren't available for 


this particular elevator. 


Q pid that wearlng:of thatssortoéonstitute a safety . 


vi 


Q What about the third floor. I will ask ie theg 


No, sir. 


same question. 


AC I believe that basically, the floors were <n, 
the same RoE There were pollers which: had worn 
spots on them, but not being a Re nenates door, this did 
‘not constitute any hazard as far as $tallingnthe pcorisiecs 3 
. trically and Sere up any equipment. : : 
Q Were .there any occasions when you or snore with 
you did anything to these doors? 


A Yes, sir. ws our monthly tours, the door rail 


. 


which the door hangs on was wiped down and relubricated. 
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The bearings, or bearing surfaces in the rollers «~ if I 
remember correctly, some of the rollers had been replaced with 
a solid-type roller to remove the bearing problem. 

Q WELL you state, 4f you know, who did that? 

A On one door, I believe T was involved in the: Job with »| 
Mr. Muzphy whe had been senior mechanic in the General 
Accounting OFrice Mie pollers were made 
like this that we have to have specially made, the G.S.A- 
machine shop at the Agriculture Department machines for us. 

Q Do you recall when that was done? 

A No, sir, I don't. 

Q What about the first floor. I will, ask you the 
same question. concerning, the door on the first floor. 

A The first floor coor would quite naturally have 
been the coor thet sot the most use, being the street-level 
floor, but I don't believe there was anything out of the 
ordinary, as s extreme wear would have been concerned. 

Q On the occasion of your various trips to this , 
building prior to the accident of October 2961, will cot 
state whether or not you ever found the car idler out of 
alignment OLanme 


A No,.sir.’ 


Q --on an angle? 


A No, sir, definitely not. Had 4% been on an angle 


4¢ would have been an extremely short period of time until 


the cables would have worn the grooves out of the sheave. 
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Q you ever find any evidence of any wearing by 


cables of the grooves on the sheave? 


A sir. You would have found an extreme metal~ 


lie dust condition on the entire mechanism surrounding the 


sheave. 
* KOK 


Q ur. Gerrity has testified that he came to the 
; ae | 
scene of this accident on Friday afternoon, examined the 


scene, made certain repairs. He did not.draw this 


diagram -- it was drawn by someone else -- but he has 


| 
L 
testified that he noted that the car idler sheave was on an 


“angle such as appears here (indicating), and Be found that 
the shaft on this side of the pillow block, aeeeing to the 

: left side, had broken. He also found wires come down in 
this area on top of the pillow block, and also noted that 

’ the ear was down below, I believe he said, the third floor — 
Itm not sure of that. 

Based upon your knowledge, Seniencapend training, 
an paged upon your examination and repair of this elevator : 
as you have indicated, will you state whether or not you have 
an opinion as to what caused the shaft to break on the 


Friday afternoon of the accident? 5 


OKO 


THE WITNESS: ‘Well, sir, I am not a netallurgist, 
but we have hag an oceasion with the same type of steel in 
breakipins where, through a constant stress over the years, 


< | 
that the metal wound tend to, as we sent it out for 
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ny 


repairs or replacsnent for pins, where it would come 
from the examination at is Machine Shop that the ste 
erystalized, 
eo you mean by “Neryystalliszation"? 
accually—w- In that, I covld not qualify 
tickets, 

the elements of the metal itself” over 

constant stress during the years where it will finally 


just, basically, disintegrate. 


any evidence of any erystaliization ox 


any disintegration on any of the occasions that you had to 
examine this elevator prior to the accident? 

A No, sir. If this was the anaen aeacoees erystal~ 
lization, it would have taken extensive electronic equipment 
to @iscover 1¢ before it happened, 


* OOF 


CROSS=BXAMINAGHL 
OK OK 
What ebout the hoist cable? 8. “the condition 
hoist cable? 
A These are basically checked every inspection, which 
n this case with D. ection, I believe is four Contes 
ana they are extremely strict on the condition of the cables. 


Q wha you find when you first came into the 


building, what was the concition of then? 
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A I don't believe, sir, when I went into the 
building that I even had occasion to check the cables. 

Q That's not your fultetion? 

A It is now, yes, ‘sir, but—--< 

Q Would you notice if it showed excessive wear?,. 


A Oh, definitely, yes, Sir. 
: Mr, Sampson, I am going to show you Plaintiff's 
: , S i 
| 


Exhibit 13 , and starting with the condition of fac | 


passenger elevator, I would like you to read the sentence 


ana give your opinion as to whether this is a correct: 


i 
it 


statement of the one of the elevator at the time you 
first saw it: Wild you read the first sentence aloud? 

e This was at the time of the Lease? 

Q Just read the sentence, if you will. 

A I'm trying to refer to which Denice of Maan: year. 

Q I'm talicing of the time when the elevator was 
taken over and the building was taken over. Read the cirst 


_ sentence, please. 


& "Equipment is in very poor state of repair 


- throughout." 


Q What's your comment? 


t 


A I don't believe it was in very poor -—- it was in 


i 


need of repens which is why the 4nitial inspection, and the 


repairs that were made through our shop. 


* * 
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Q You had no authority to correct anyt thing 
A L had authority to correct anything or any elevater 
I work one 


Q You could meke major repairs on an eleva tor-~ 


elevator with ¢ 2 cables, yes, basically, XL have got 


to go through my visor, notify him; he Gomes and ehecks 


the elevator, reports 4t to the Building Ma nagement Division 


and cables are ordered and replaced. But, shovld I find 


an elevator with a door hanging loose “4n the hoistway or 


something, yes; this 4s perfectly within my“ power. 


* em 


Q Mr, Sampson, you t testified that you came to the 
puilding on Monday following the accident out of curiosity. 

A 

Q By tt ime, the shaft had been replaced, is 
correct? 

A 

Q of 46 you aid see? 

A nol. ly repaired, and was 
pack in service, normal operation. 

Q When you say "in service,” who yas 
elevator? 


A The bullding occwsanes. 
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Q And the elevator operator was actually using that 
2levator? 


A Yes, sir. 


Q And people were being taken up and down? 


A This is correct. 

Q What time would that have been? 

A Shortly after noon. = souk say 1¢ Soe in 
vicinity of 12:45, one o'clock -~ right after es 

@ eet told you that “ir. Schwieder had testified 
that he prevented the elevator from being used by anyone 


but the mechanics, would you say he was incorrect? 


A I would say he was mistaken, yes, sir. 


* * * 


DIRECT EXAMINATION 


Your name is Ralph Shumaker? 


ce) Are you .xetixed frou the District of Columbia Govern 
ment employment? 
six, 1965. 
Q Up until 1965, can you tell us please how many ycars 


of service you had given to the District of Columbia Government 


nN 29 years and @ months. 
* OK " r 
Q Had you ever in your life evex seen Mr. Schwieder 


before that time? 

A Not to my Vnoutedcel: six. 

Q hile in the witness room, today; did heainte¥rogate ’ 
you concerning your previous wearance at any time, or how you 
Looked or whether you might have had a mustache? 


A XY didn't know who he was. May I explain? 
know who he was. He was a stranger to me. 
"you used to wear a mustache." I said, “No, I never 
in my life." 
ALL xvight, six. Shumaker, priex to going to the 


District of Columbia Government, did you. have any connection 


the elevator business? 


77 


Q During the ll Na you were with Otis, can you tell. 


us what the nature and extent of your work and experience was? 


A Well, we all Se sir, as a mechanic's helper, and 


| 
I worked until 1927, I think, and I was made what we call a 


“probate mechanic," that is kind of temporary, and then | in 1929 


Iwas promoted to construction superintendent and sent to “palti- 
more, and then in November of the same year I Sess) Aaah ae 
back to Sashinatons and with the exception of a short time! dur- 
inoatne Depression, I was with them up until 1936, when I ane 
down to the District. | 

* *K 


Q Mc. Shumaker, when youl came to work for the District 


of Columbia Government in '36, I think you said --- 


A Yes, sir. 


Q --- what department did you become affiliated with and 


| 
what was your job? 


A I was with the Department of Licensing and Inspection 
under Colonel Holman, and my particular duties was as an inspector. 
Of course, they give you a period of two or three EERE. to 


Become familiar with their routine and the.way they do things. 


Q Did you follow this type of work up to and including 
the year 1957 continuously, ‘for the District of Columbia Govern- 


ment? 
A Yes, sir. re 
Q Did there come a time when you were naaienaah to the 
which 
‘srea of the City of Washington/included the Stewart. Building? 


A Yes, sir. 
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36 Q % wondger if you would examine those records 


us if thexe came a time in 1957 when you had occasion 


the elevator at ti seewa : ; it was 


your fellow workers, So would you be sure that I am not asking 


‘ts’ that what you 


have referen 
Q Would you tell us what youx.records show concerning 


your investigation of the clevatoy at the Stewart Building with 


respect to March of 19572 Would you tell us please what type of 


inspection you would make, what you would do at the Stewart 


>} 


Building and what your findings were at that time? 


- was the Government hexe this: 
time after --~ 


Government had been 


first Swe you Go, six, 
room and overhead keys fror he custodian. 
young lady. | 
Q Why was that necessary? 
Well, the doors were always locked. ‘the niachine room 
tics was locked with a padloci what is t! : LOO, 


not the machine. ‘fhe room, it-was locked with a padlock aud 


719 
| 


then we have in this particular job what was a basement traction 
elevator. | 
Overhead, of course, we have the sheaves that carry 
the weight and the car, and then that, too, is in a little roon 


upstairs and that, too, was locked. 
i i 


First thing we do is take that lock ~~ take the keys 
to start with and go in the machine room downstairs and look at 
contacts, switches, cables, bearings, see whether they are oiled 
and greased and everything. : 

Q what about the buffer pad? 

That, six.-~- buffer? 

The buffer pad. 

Where the weights hit, you mean, sir? 


Yes, sir. 


That would be in the pit, six, not in the yachine room. 


I see. , ae ne | im 

Then we would take the car to the top of the house and 
lower it in order to clean on top of the car, then we would go 
back upstairs and minutely Look at cables, hitches, shackles, 
shoes, brackets, rails, and then go down all the way to the bot- 


tom. 


- 


Q What about the area in the attic where the idler sheave, 
where the pillow blocks were and the beams supporting the ‘pillow 


blocks? 


A Y £ Ou. mt tr, the machine beans 
themselves are sei steel plates in a brick wall and they are 


what we call gyowlied in -- you would probably call it bricked 


in. ‘he pillow blocks, I imagine that you have reference to, 


no connection between the bearing plates of the machine beam 


the pillow blocks. ‘hey are different. 


Q Whet inspection, if any, would you have made of that 
x a 


Phe bearings, the shaft, the pillow blocks in 1957? 
As far as the machine beams and the bearing plates, 


nery; they covldan't move. But the bearings them 
selves we watch closely. And see, if they axe lubricated and F 
if they are not, everybody in the building would know it. . 
i * KOK 
A Do you want me to continue what we ao? 
Q Please. 


st ‘he next thing we watch is the governor which controls 


the safety of the elevator, & governor 1 

over the rated speed, which 

ex CaaeE you trip beca 

car from running away; or in case of a broken cable: or sowe- 


thing like that, it won't fall very far. 
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Q Mx. Shumaker, we have on the board a diagram which 
‘one of the previous witnesses made, who has indicated peat ens 
is (indicating) an idler sheave the way at was found after an 
. ‘1 
accident, October of 1961. ‘whe pillow block is here, the shaft 
here, and the Tanner Wee broke at the time of the accident. 
an Yes, sir. 

Q On your mest inspection of this building, ‘in March 
o£ 1957, aid you go to this areca and inspect these pieces of 
equipment or machinexy that I have just made reference to? 

A Many times, sir. | . 


Qo Over here, we have a side view of what one might see 


if they were off to the side of this pillow block and looked at 


- 


them. 


A Yes, six. 
ree 


Vs tee 


Ana there has been an identification of a cap here. 
A Yes, sir -- the bearing itself, six, is split. ‘the 
bearing has what we call a bearing cap. If you notice, I believe 


he has marked through there -~- 
Q Would you mind coming down to the board and showing us 
what you are nov testifying to. ; as 
A (At diagram) Our bearing pin comes through here! 
(indicating). This is what we call the bearing. And this is 
2 : : H 
the cap right here. Whoever drew this, I don't think he shows 


that this, too, is bolted down. If I remember it vight, that 


was bolted down, but that is beside the point. 
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The block Lf -- this is 


In other words, it is a shortened’ 


extension. You see, we have to $s nose things at such a speed, 


in order to give you clearance and you run by the car when you 
imo close, you have to move 
was the case here, 
+ 4~ 


was obsolete job when L first come into che pit. 


bearing goes through there, like through here (indicating) - 


ss 


Q Woulé your inspection involve an examination of that 


area? 


yes, sir. 
* KOK 


WITRESS: - There were two of these up there.” Io 
but one. 
MR. CALTUEN: 
would 
A a undexstand. Where one broke was right here (indi- 
cating). 


Q Yes, sir. On the occasion of youx fixst inspection 


aid you find these parts of the elevator working satisfactorily? 


any evidence of any wearing in the 


ing or 
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A Correction please. There might have been a minute 
wearing in the bearing itself, but if SOL so small, hardly 
noticeable. We wrote 5/1, o00ths of an inch, eaaoer es to cing 


out how much wear you have on your bearing. i | 
* KOK 


“Q Will you state whether the parts were well lubricated? 


AC Always, 


BY MR. GALINORS 

Q Will you state whether or not on nnokoomenion Sea 
examined the buffer plate that the weights came in contact with? 

A : May I mere a question? . | 

Q Yes. | 

A This buffer plate -- we had a spring; Rare a spring 
and not a plate, sir. : 

Q I see. All right, six, let us know whether or not 
that was in satisfactory condition. : 

A indeed == - yes, sir. 

Qo. Would you tell us please when you next inspected 0 


went to the Stewart Building, as reflected by your records, 


| 
| 


Ni I don't think, six, that rt found orbenithan. minute things 


after that occasion? 

- ~~ gould I back up a minute here, because I arte had ‘to have 
Mr. Gerrity's men with me and i£ you find some minute. thing 
that needs Secon you tell them ane! you don’ t put that in 


the record such as a contact that's, baxnt or one that! s arcing, 
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‘You just tell him to change this and 
you make no record of that, because that is not a major repair. 
; 7 HK ~ 
Q Yes, six. Would he be the one who would generally con 
to the elevator when you would go there to make your inspection? 


A oO, Six, Mx forrity was more less, I think, in a 


Care OAR CNYDACLE 
supervisory Capactey: 


re) All right. What was the date of your next inspection 
another date? 


A 7-8-57 here, six. 


What did you oxder at that time, L£ anything? . 


Not anything, six, but there was on-a little electric 
elevator -- you know, one of these elevators that cone up throug 
the sidewalk. 

Q Phat was the outside elevator 
A Yes, sir. 
Q That had nothing to do with the inside elevatox. 


Well, the next sheet I have is 31-5-57. . 
KKK : : 


That is befoxe the Government was there? , 
On 11-5-57 we consolidated the tvo files into 


one an@ there was nothing ordered here that -7~ 


What type of inspection did you make at that time? 
The same inspection every four months, sir. 


Did you also go up to this area? 


Si.Y. 
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Q How long would your inspection generally take on these 
occasions? 
A Well, that is hard to say for this reason: I couldn't 


make the inspection without Mr. Gerrity's men, and there was 


sometimes they were tied up and I would have to wait. O£ course, 


~ can't charge 

was there; but had they been there, it could have been made in 

an hour or hour and a half or two houxs. . | 
Q Yes, six. We are talking about 1957. Did you, on any 

occasion in 1957, ever notice the car idler sheave to be on an 

angle? 


- \ 
" | 


A No, sir. : Be | 

Q Will you state whether you Aes found any evidence of 
wear in the beating that year, in the pillow block? | 

A Other than a normal wear of 3 bearing, you wouldn't 
Hotice anything. 

Q. Will you state whether you mocioed any evidence of any 
wear in the shaft that cane from the idler shaft by the pillow 
block on either side? 

A No, aie there was no wear there, or if so, so minute 

you couldn't tell it with your ae 

Q Mr. Shumaker, if you had founda any .evidence of deter- 
oration or oust evidence of a disrepair in any of mean BE, 
the shaft, the bearing, the pillow block, what would you have 


done? 
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I would have ordered it corrected vight avay. 
4 


When was youy nexe 


according 


hat type of inspection did you perform at that tine? 


Q 
ny 
Q Did you find any evidence deterioration 
in the bearing or in the shaft? 


A Not -- no, six. 


the pillow block? 


Q I neglected to ask you this. In 


notice any evidence of the beans supporting the pillow block on 


ted im the bricks and mortar? Any 
evidence of any pulling away or any dropping of any mortar, any 
looseness of the bricks? 

I Aid not, but had there been some mortar or 
dust or things like that, Mr. Cercity's men were very thorough. 
They kept it clean and they were there once every week. I come 
once every four months, but as far as x pexsonally am concerned, 
I never saw even amy mortar. 


Q Jould you have noticed it L£ it had been there? 
it would have been on top of the car.” 


When was your next ins 
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Q What type of inspection did you make at that time? 


A Exactly the same. 


Q Will you tell us please if you found anything of any 


sort that was unsatisfactory? 


: | 
ng of the cox idler at that time 
or any evidence of wear in the bearing in the pillow block | oz 
the shaft on either side? a | | 
A No, sir. . | 
: - | 
Q Was there any evidence of mortar dropping out from 
the bricks or any pulling away from the beam where it went into 
the bricks on this side? Oe i 
A No, sir. 
Q what was your next examination after that time? 
A 11-5-53. 
Q What ie 68 investigation and examination’ was performec: 
at that time? | 
A Exactly the samc. 
Q Again without repeating everything, you inspection all 
of these parts? 
A > Ss, sir. 
> 
Q And the brick where it was moored to the beam -- where 
the beam was meoaece was there any evidence of any lack of repair 


or disrepair ox any wearing away of the shaft of the bearing? 


A No, sir, but, sir, could I say something here? 


t£ all the brick and mortar had come out of there, the 


wild not have come out because 
and all the bricks could have 


eel plate, 


Still wovldn not he 


Waraen 
WOU Wea 


When was your next ex camination at that time, Mr. Shu- 


Q Was the same examination made? That is, as you have 


ras ees 


indicated? 


anything unsatisfactory with 


Q Ana again, 3 . Lind 


respect to the bearing, pillow block ox where the 


beam was attached to the wall? 


shaft out of line? 


Q you went through the sane 


detailed exaninat 


A Yes, €1.x. 


hour L~E to two hours S? 


Q --- which took an 


was your next examination? 


7-15-59. 
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What was the result of that examination? 


A. Exactly the same, nothing. 


Q Would you tell again if, without going into these 


/ i various details, if everything --- 


Yes, sir. 
--- was found to be satisfactory? 
A Yes, six. 
Q What Soot the springs to which ea buffer was attached? 
A Sir, ie butters sits in between two counterweight rails 
and it's stationary, if -I understand you. It is stationary. It 
doesn" t move and it is oe a cushion ‘to the counterweights when 
the car goes by the top floor, to keep from jarxing the. car or 
the passengers. This spring will aihign the weights ma fteis 
Recor noticeable even though you run by the top gloom 
Q Did you find that in satisfactory condition? : 
A). «Indeed, sir. . 
When was your next inspection? 
11-25-59. 
Was the same type of examination made at ‘that time? 
Yes, sir. : 
Did you also examine the same area? 
A Yes, sir. 
Q . Dia you find any evidence of any disrepair of any of 


these parts that ‘are reflected from testimony on this blackboard? 


A No, sir. 
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Q Were the spxings with yespect to the buffer 
satisiactorily? 


A It was in place, six, in case it was needed. 


Q on the occasion of any of these inspections that you 


Q And do you finding anything out of order with 
respect to those? 
the than minor adjustments that were mice on the 
six | 
you would sonetines find Soren and ask 
his men to make the adjustisent 
Oh, yes. 


4 


That would be > b 


When was yous 
3-22-60. 


Q Will you tell us, si .f£ you made the same Getailed 


type of examination anc inspection of this entixe clevator @5 


you had on your previous occa 


what were the results of your inspection at 


A clear bill. did not find anything. 
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Q Was there an oc scasion in July of 1960 when See aes per- 
haps some other gentleman from your department: ordered a test of 
the governor? 
eee A I did that, shies 
Q All xight. When 


A That wad 7-13-60. That would be July, yes, six. . 


Q What were the results of that test? | 


A May I explain that I ordered the test ~- we had then 


a crew that made the test. I would order it, but I would not 


make it. But I will read it -- what his report here was. 
: 2 
—Q All right, sir. 

A the test was made by My. J.-Ay Laut, 8-1-60, one 
basement traction, 155 feet, speed-tested at 2:05. seumenoean 
saantes at 2:05. Amount of pull-out, 5 feet gpimcness Number of 
turns left on drum, five and a half. 

Do you understand that? 
Q No, sir. 

ax Well, sir, the way a safety is set up, ander the eles 
vatox we had this drum that has a cable on it and it goes around 
. and up to a carrier on the top of the elevator ‘which, in turn, 
is tied in and goes in over the governor and down around the 
tail sheave and up. In other Morse, this governor rope runs 
independent of the elevutor itself. 


Now, when we trip that elevator upstairs, we trip the 


safety. It stops the governor cable, but the elevator itself 
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keeps on going. That, in turn, pulls the cable off the drum 
under the car, causing the car shoes to go out. ‘They fit over 
the rail -- wedoe clump is the trade name of it. The anount of 


pull-out is what he means here, whot he pulled out before he 


-new rope on there, because that is not 


safety factor. 
* OK OK 


MR. GALINER: Tell Mr. Gagni from the United States 
Covernment and also lir. LaVwe the Court is adjourning and I will 
call both of them after I finish up today. 


Phank you very much. 


BY MR. GALINER: 


Q You told us that. the inspection which you have jus 


detailed was found satisfactory? 
A The governor test we are making, the safety test, you 


mean? 


is stamped O.K. 


Q en was your next examination and inspection after 


= 


that time? 
A 11-17-60. 
Q WiLL you tell us please if you made the same detaile 


examination -<- 
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A Yes, ‘sir. : | 
| 


1 


Q -~~ that you have outlined as you did on the previous 


occasions? 


A 


| 
| 
ee tt 
' 
' 


Will you tell us whether there was any evidence of 
shakt pugt whe pillow block? - 

A Other eran a little wear en eS bearing, the dhatt, 
was so small. If there was any wearing‘at all, it was a5 sna 
you couldn't tell it with your eye. 

Q You found there were no Penererainecessarcy to be done 
at that time? 

A Yes, sir, that is true.: 

Q Did you find any evidence of any mortar or pricks 
Teens at that time? 

A No, sir. 

Q Was the car idlex sheave straight Aine om GE Sf ones 
on that occasion oe in a straight --- . | 

A Straight. 

Q When was your next inspection? 

A 3-21-61. 

Q | will you tell us, if you made the same detailed sort of 
an investigation and inspection that you had made on previous — 


occasions? 


A Yes, sir, the same. 
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Q Rgain as of that occasion, will yeu teli us whether you 
found any lack of repair, any disxepair, or any needed repair 


‘so far as the shaft, the pillow blocks, the bearing, thecidler 


’ 


sheave, ox the wall to which the bean was attached? 


~ ~* ~~ o a"6 
I have never askac 


i pte 


Made ec 


fhank you. When was your next inspection and investi-~ 
gation? 
A Here, sir, the building itself called for an "expec 


tion on our passenser elevator." Whether. or not Mr. Gerrity 


asked for this or whether he had done some repair work and wanted 


us to look at it ox not, I am not sure, but you will notice it 
; e 
is marked “spec LST . XI was not down there then, but 


whenever anyone in the District calls you, we go. 


2 What type of investigation would you have made on that 


occasion? 
a routine inspection. 
type of inspection? 


2S, Six. 


includad 


on the board? 
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Q Will you state whether you founé any lack of repair 


or any. needed repair to the bearing, to the shaft, to the pillow 


black, to the idler sheave? 
A, No, six, I found none. 


Will you tell us whether or not you found any mortar in | 
> bhock or any evidence of any mortar and 
bricks around the bean, indicating that there was a Loosening? 
A No, six. ; Maes ‘ | 
Q When was your next inspection? | 
A 7-13-Gl. Now, this is the first -- may I continue? 
~ Q. aices 
A This is the first time over the months that i was 
asked for anything, and that is as long as the District -- now, 
this.was this young lady that Pei denavetonicperator: I 
@on't know whether she ad a District permit or Civil Service 
permit. If she had a Civil Service permit, of course che didn't 
have to answer our questions, which is as it should be. But if 
she had our permit, she was supposed to report to the District 
anything -- but here, what I have here, I just asked them to put 
- the inspection certificates back in the car. os 
Whether they had nen ox whether they were over at chal 
GAO or whether Mr. Althoff had them, I don't know. But I asked 
them to be put -- that is the only thing I have written up over 


the months there. 


OQ Was that done thereafter? 


to when that was 


in the car? 


a4 5 +4 . 

e detailed inspect 

that Gates that you have 
identified? 


aA Yes, sir 


Q Did you go to this area? 


inspect the pillow block, the bearing within 


bean attached to the wall? . 
Q Was ‘there ar ridence of an repai. lack of 
repair or 2 exe at that time? 


No, sir, not that I could see. 


Would you have been able to note it from that inspec- 


ivr, after the years I have, seeing -~ I 


think I would know, yes. : wh 
Q Dia you notice any mortar in the vicinity of this 
pillow block or any lcosening of the bricks? 
A XY an just a Jittle confused, six. ghe moxtar would 


never have been on the pillow block, sir. 


Q Iam sorry. Did you notice any mortar along the wall 


I take it you have never seen it there, is that cor- 
» | 


I never did, no, sir. 
: | 
Now then, @id you thereafter go back to this building 
5 | 


prior to the happening of an accident? Or ee was your next , 
‘visit? 
A 10-25-61. an ad 


Q Would you tell us please what occasioned your visit 


at that time and what you found? 


A This was when we were called back. This has to do 


with an accident. 

elie * OK 

Q Would you tell us  waSS your investigation disclosed 
at that time? — 

A “On further investigation, I found that a new pin or 
shaft had been install ed in both the car and counterweight 
sheaves, all bearings had been renbebbtered and new hoist eres 
had been installed. This elevator was Sascecesa on July 13, 1961 
and found to be in full eomnence with the D. C. Elevator Code, 
was aeiepacted again on October 23rd and was in compliance with 


the Elevator Code." 


: i 
Q Mx. Shumaker, Gid you measure the shaft which had 


been installed in’the pillow block? . : : 


A Yes, indeed, I did. I have it here in the record. 
x 6 ! 


in the pillow block? 

A an inch and three-quarters.’ I don't see it here, but 
I remember. I have it here somevhere, six. 

Q 
vator at that time in full con 


It was in service when I got there, six. 


pa] 


AOR OK 


Fatt 
Q On the basis of your background, your training, your 


inspections of this elevator over a pexiod of years and on the 


basis of being told that that shaft was found te have broken 

2 ; : : ae Soh 
at the time. of the accident, did you reach an opinion as to what 
might have caused that shaft to break? 


aA Yes, sir. 


“Q |. What is your opinion, Mx. Shumaker? 
May I explain just one little --- 


Yes, Sir. 


rt 


I have run into this before. That is crystallization, 


and it puzzled me. It scared me, to be perfectly honest, that 
hese things could happen. So, I go to the Bureau of Standards 


and talk to Mr. John Dickerson, who is a safety engineer -~- 


OK OF 


-Q We can't go into your background in reaching the opin- 
x 7 


ion. You'can’ give us your opinion and your reasons for the 


opinion. 
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A Well, what I was trying to get ar ound. to, ‘sir, is how 
‘anyone, whether he is the best mechanical SEER in the world 
or not, how anyone can tell when a exrystallization will set up. 
-You can't tell when that is Somms to happen any more than tell 
when you will have a heart Aste. ‘sir. It is one of those 
thines that hapyens. Tt has Poonencclce me before. It has 
puzzled me and, as I told you, it seared me. : | 


What is youx opinion as to what happened here? 


What is "“cerystallization"? . 
. Le | 
I wish I knew, sir. It could be a fault in the ores 


| 

: shes: | 

That is a crystallization right there. ea 
| 

} 

| 


of steel. It could be an air bubble that was left in there when : 


‘it was poured. It could hardly be a fanlt in the milling yacnees 
it has to be cut down very smooth. : | : | 
Q Would there have been any way that you ox anyone else 
could have detected that prior to Paty ee of this accident? 
A Sir, if I had been there one oor before that happened, 


I could not have condemned it. If I had, they would have called 


in a mechanical engineer to find out why. 


RALPH S, SCHUMAKER - CROSS 
Q mr, Galiner asked you “whether you had noticed that. 


the counterweight ana the buffer.and springs were being | 
struck, and I believe you testified yes, there was evidence 
of that, isn't that correct? 

A Sir, in cabeling, what we try to do == and of ‘course, 


over a period of time, you have an enormous stretch in those 
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cablese In other words, if you cable them too short in order 
to allow for the stretch, then you run into the overhead beforg 
you land; so what we try to do is have the weights land about 
six inches belove it strikes the overhead. 
striking the buffer vader 
It had to be 


Q (Continuing) --indica. 6 was too long? 


! 
: | 

A No, not too long. BG . e that way or else 
we would run into the overhead. 


Q Wasn't there a danger when the counterveight 


struck that the cables might be knocked off the sheave here, 


oe 


that if it struck hard, that it would cause the cables to comb 


off? 

A What you have reference to there, what he has drawn 
is what we term 2 car sling «= that ts, the car itself and 
the operator, and if you mean, would they bounce or Bremen 
No, sir, not with the weights landing. 

Q Vouldn't that cause the cables to go u 
play up there possibly cause it to come off the 
grooves? 

A It's highly unlikely. 


- * KOK 
Q In this last one, they are talking about t 


elevator being fully loaded. Would ¢his elevator itself give 
good service if being fully loaded for that building? 


A The only way I can answer your question is, it 


id, because I got no complaints from anyone except 
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< Ae 


occasionally the operator herself who said, complained about 
_ minor defects or minor repairs needed on doors} and then here 
again, we come into this burnt contact business, because they 


continually do that because it is 220. volts of mee 


Q Why did she complain to you about the ercing and 


and working like this, they cre ate an are and burn, and | 


they are ous of round, shall we say, om flat. 


burning in the contact points? Why would SS. Ore to yout 
A You misunderstand me, sir. I did not intend to 


imply that she complained about contacts because she was in 


i| 
no position to know. as 
‘ * OK OK 


Q Mr... Shumaker, you testified: that when you pear 
the elevator, it was properly lubricated, is that correct? 

A Yes, sir. 

* OK OK 

Q When you saw this elevator ao March of ee 
aid you find anything wrong with the machine and controller 
or that it was poorly maintained at that time? 

: . aa! 

A I don"t think so, sir. ~ 


* *K 
Q - At the time you saw this elevator in March of 
' 1957 was the hotet-way equipment dirty? 
A Not when I found it, no, sir. 
Q When yore inspected the elevator in March of “57, 


aid you examine the hoist cables? 


A Always 


Q Will -you tell us whether or not they were satis- 


factory at that time? 
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they were or I would have ordered them oute 


state whether or not at that time you 


| 
noticed any excessive ‘wear oxy numerous breaks? | ° | 


. 


ir | 
dards allows us about 10 
cable, sir? i 


A Well, these cables were 5/8 of an inch in 
diameter and,in what we call in the trade,8-19. It would 
be 5/8 «-.8/19. hat that is, it's 5/8 of an ineh in 
diameter, with 8 strands with 19 wires to each strand, and 

i 
they are manufactured just like a rope. 

Q Yes, sir. On that occasion ov any other occasion 
during the 20 times that you inspected this elevator, will 
you state whether 01 o% you ever found the cables in need 
of replacement? 

A I don't remember it, sir, pecause the only cables 
that were changed there was after this accident, and then 
because they were, shall we say "chewed up" because of the 
accident, and “Mr. Gerrity remade them or replaced them ere 

Q What would you have done if, upon investigation of 
the hoist cables, you had determined they shewed signs of 
excessive wear and breaks? 


A Liwovld condenn them on the record, - 


be 
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LEONARD LE VHE, 


* OK OK 


DIRECT EXAMINATION 


BY MR. GALTHER: 


* KOK 


Your name is Leonard Le Vwe? It's spelled Le! Vew~e? 


That's correct. 
OK OK 
By whom are you employed at the present time? 


A General Elevator Company, of Baltimore. * 


QL How long have you worked for the General Elevator 


‘Company of Baltimore? ah eee 
A A little over 20 years. mae : 


Q What's your present capacity with the General 
gee. : 


a 
‘ 


Blevator'sCompany? 
A Branch Manager of the Washington office. ¢ ‘ 
Q would you tell us please what your experience has 
“been ean the elevator Dasa from the beginning up to the 
perccont time? Give us your background and experience, aii! you 
ens please. 3 


wade 


A i worked in the Parenter ese end of the business, 


Y  yoth tn actual revrivatton and in the production of the eae 
58 I have spent time in the engineering department, in ‘various 
| gales offices; I have worked as a mechanic; I mane been | 

wee Sere Cee Cee and monet superintendent up unta2 


the orior time of being branch manager of the washington 


“| 
: ies 
office. m i ie 
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ou sey you have worked in the manufacture 


and fabrication, what do you mean by that, sir? | 
A cActually ilding the equipment, fa vieating the 
y structural parts and machine parts oF the elevator 
equin- 
ment for it to be fabricated. 
What about the repair end of the business? - 

A az was, for two years, and a year ocior to that, 
Snotene Superintendent; and for two years was actually super~ 
. intendent of the repair and matntenance énd of the business 

where we naintain the elevators in: their proper operating 


condition, take care of any emergencies or. repairs that ara 


required. 


* 


Q Mr. LeVwe, we're dealing herve with a Marsh basement- 
type, traction elevator. Are you familiar with that type of 
elevator? 

A Yes, Iam. I have worked o: 


one, but elevators of avery eimilar 


OK 
-Q Now, we are talking about an accident that Neopenede 
Me. LoVwe, in the overhead of an elevator at 6th and D Streete, 
Northwest, and there 4s testimony which has shown that 
commencing in Manel 11, 1957, and ereneine up to the time of 
the last seapnet Soon the District; which wes in July of 


1961, before an acelcent which occurred in October of 1961, that 
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leach time the inspector from the District of Columbia inspected 
‘this elevator he would make an inspection’ lasting: for an hour- 
‘and~a~half. He would spect this elevator from the pit and 


machine room on up. He would ride the elevator; he vould 


check each floor. ‘Ya would go into the overhead where the 


! 
| 


idler sheave, where the pillow blocks were located, where 


the shafts were located, where che searit were sosetese 


and where there were beams comtny out on this side from a 


brick wall supporting the pillow block, 

The testimony has shown that on each of those 
Njoccssdionss other than Bone wear, there was no excéssive | 
“wear ever detected, no change in ace of mr of these shafts, 
‘nothing found to be ears: with the bearing. The pillow 
blocks which house the earinas were eounalito be well lubri- 
pacer | : 

There is further testimony on enaiees of a 
‘ Government Service employee, a gentleman who was the super= 
s visor for that area, who regularly inspected this elevator 
: and the parts of the elevator that I have just referred to, 
' which were inspected by the District of Columbia inspector. 
‘:@here is further testimony by the inspector fpom the General 
Services Administration that he came to the scene after an 
accident had occurred on October 20, 1961, and he found that ' 
this shaft (Andicating, diagram) had Seorens He found that 


the shaft was of normal size. He found no evidence of change 


in’the size of the shaft. He found the bearing to be in the 
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pillow block; he found it tobe well lubricated; and he found 
that there had been a failure of the shaft between the car 
461 idler A where 1¢ goes into the pillow block. 
“This elevator, the testimony has further shown, 
| 


ating condition, according to the De C. inspector, 


4nspecSion in July of 1961. 


How, based on those facts, Mr. LeYwe, Go you have 


tan opinion as to what caused the fatlure of the shaft on the 


occasion of this accident in October of 19612 
i x 

Q Now, may I ask you 1f you have an opinion, first 
ef all? ; 

K Yes, I do. 

Q Will you tell us, please, what your opinion is 
es to the cause of the failure of the shaft? 

A Based’ on what you said here, and what I have seen 
in other similar incidents, I would say that the shaft broke 
due to a erystalization of the molecular structure of the 
steel -- actually metal fatigue. In the normal piece of 
. 
steel, the molecules o: makeup of the shaft are pened one 

| 
much like your fingers are, and this ¥ {ves you the 
strength of the shaft. For unknown reasons and reasons 
that cantt be detected, steel will occasionally separate, 


n intertwined molecular structure, 
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the molecules will go into a erystal-like pattern, thus | 
| 
‘losing their intertwining strength; and when that _happens — 


‘and completes through the cross~section of the shaft, it will 
snap. That's just from metal fatigue. It's something you 
eantt predict when 1t¢ will happen. You can't see it | 
happening. You can take two shafts cut out of the same 
* stock, and one chat will never have a problem 
“like that, and the other one very possibly could develop 
erystalization and break. 
It could happen in any size shaft. I have seen 
| instances where 2 shaft. 5 inches in PERS has erystalized 
* and broken. Itts a very rare occurrence, but it does happen. 
Qs Will you state whether or not there is any ‘way 
upon examination one can detect the likelinood or possibility 
of that occurring in a shaft such as this? 
A corcets none. It won't even show w in An SST 


.so no amount of visual inspection could possibly produce it. 


a Is there any significance to the age of the shaft 


in the elevator? 

A No, sir. 

Q Why not? 

A I have seen it happen on a shaft that was less . 
than two months old. ~ . | 


Q . Will you state whether or nos it is the custom 


and practice to replace shafts oes as this where there is 
} 


08 
no evidence of wear or Ceterioration? 


A No, sir, it 2s not. 


Me. LeVwe, if thi: t had worn Gown to a point 
| 
one-elenth , on if the shaft had worn to a 


TE ee ake eee LON ee eee 


ee. ¢ 


and in all Jikelihood, before the shaft would have--r- 


Q Excuse me. By the “sheave ¢liting,™ you mean this? 


‘ 


(indicating) peers 


1 


A Yes, the pulley would have tilted. Normally, that 


pulley sits perfectly in a vertical plane, and if the shaft 
hed worn’ te the gise that you said, it would have tilted 
greatly to one side; and with this type of elevator, being 

a car-switeh elevator, it has no automatic levelling; it 
depends strictly on the operator's ability to hit the floor, 
and most of then jockey back and forth quite a bit. And with 


‘ 


this type of bouncing of the car, and if the shaft had worn 
‘to that point, with the sheave tilting, it would have bounced 
the cables off the sheave long before the shaft broke. 

Would you state whether there would have been any 
mani fe ; 1 fe 3 perceptible and noticeable notselts 
concerned, if there had been a wearing away of the shaft or 
a wearing away of the bearing in the pillow vlock? 


A For either the bearing or th to have worn 


to the extent that you state, there definitely would have 
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‘been a noticeable noise. You would have had one of two noises: 

< " 
N65 You would have had a very high-pitched squeal or shreak [ 


'- almost, or you would have had a Noe grumbling, grinding) 


sound. And most elevator shafts act asa sounding board, or 
5 [7 
sound tunnel, and these noises are quite evident in the shaft, 


anc it has been my experlence thot elevator operators, pare 
- ~ iI 


ticularly those who have been on a particular car for several 


months or more, would .be very aware of. any change in noise 
or any ominous sound as this would create, and would sae 
been quite certain to have called it to someone's attention. 
“And quite frankly, it would have been heard throughout the 
upper floors of the buildins. So I am sure hone would | 


have been a number of complaints had you had a condition 


such as that. 


LEONARD LE VWE - CROSS 
BY MR. SESS 


Q Suppose this witness who had come for this purpose, 


to examine the equipment at the time of the accident, to 
determine what caused it, in addition to finding this .wear 
' 4n the shaft -- top and bottom 4s illustrated here = 

and the break at that very point; and 4t wasn't broken at 

any ener point, it was broken at the point ORS the See 
had worn; me further found that the bearing had worn oar 
and that the shaft was now resting on vhe pillow block, would | 
that eee your opinion as to whether erystallization had 


caused this? 


A Not necessarily, 


, 


because if the Babbit material, 


| 
or the. bearing material did wear out, and the shaft came to 


rest on the cast-iron of the pillow block, I can't see where 


4t would cause any excessive amount of wear because prior 
to gomcwhers in the middle 1920's the standard searing mecal 
in the elevator industry was cast-iron. You had a steel shaft 
anda a cast-iron bearing, and this went on for a great number 
of years, from about 1920 cn back to when elevators first 
came into great usec. 

So, I can't see where you would have any excessive 
wear in that shaft because of bearing on the cast—Lron for 
a couple of reasons: Number one, this was an accepted bearing 

: . j 

material at one times; Number two: the shaft is rotated, the 


bearing is standing still. You get the entire surface of 


‘éhe shaft in contact with the bearing. Youtre only resting 


on one point on the bearing, so when you're constantly wearing 
like that, it's -the piece that's standing still that would 
wear because it is only being touched in one spot, where the 
shaft rotating in the entire surface is taking the load. 


So the likelihood or tendency would be for the bearing to wear, 


_not the shaft. 


| 
473 


t 
| 
t 


Q Suppose that his exemination of 


revealed that the shaft had worn as h 


Suppose that was his testimony, anéd he further testified ¢ 


the bearing had worn on the. bottem, the only bearing there, 
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. : | 
would that influence your decision as to what caused this 


accident? 
A No, I don't think so because if this situation 
iexisted as he described it, that would have caused a tilt in 


the sheave or the pulley sufficiently to have caused the 
cables to have bounced off lony before the shaft See | 

Y and would have caused a similar shut-down of the elevator 

: .equipment. — ; BS ‘ 

- Q Suppose we leave out that other, but assuming 
gust that situation, that the testimony showed the connie: 
of the shaft as illustrated there, and the testimony also 

b showed that the break in the shaft was at that point of 
‘wear (indicating), and the testimony also showed that the 


\ 


bearing had been worn through. Now, on that testimony 


would you still say that it was erystallization that caused 


it to break? 


A Yes, I would. 
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MURRAY , 


Q pid there come a time, Mr. Murray, when you entered 
4Anto 2a Lease with the U.S. Government for this property? 


A Yes. 


x KOK 


Q Mr. Murray, what was the condition of the elevator 
so far as you knew at that time? 
A It was in good condi 1 tLort. 


Was i¢ approved? Did it have on approved sticker 


* OK OK 
Q Mr. =) Fhere has been int 
Plaintiff's Exhibit No. 11, a report’on the concition of the 
2 
pbuilding, the Stewart Building, dated inspected January 7, 


1957. WiLL you please examine that? This shows on its face 


that you received this on June 11, 1957 from Mr. Rankin, Is 


that the date when you received 1t? 
A Yes. I probably received 4t several days later, but 


the letter from him was June li, 19576 


eK OK 


See : 
MR. GALIHER: Your Honor, I don’t believe this has 


i. previously been before the jury. Mey 355 thenenonss read it 
to the jury, if you please? 


THE COURT: YesSe 


| 

| 

| 

Saal 

MR. GALIHER: Ladies and gentlemen of the Jury: 


This is fron George A. Smith, Manager, North Area, Region TIT. 
It's dated February oT, 1957: 
“Dear Mr. Murray : 
An inspection of the premises at OO Sixth 
Street, Northvest, has been made by mas SAIS and Pire 
Protection Office. ‘The following items which require 
corrective action are understood oe OS terms of the 
Lease to be the responsibility of the owner: 
(1) Exposed joists in the ceiling of the boiler room 
- should be covered with a suitable fire resistive BaCeniece 
(2) ALL elevator doors should be put in proper operating 
condition and tnose with open grill work should be Bae 
tected with metal covering; (3) the exposed wood laths 
in the elevator shafts should be ccovenes with a fire- 
resistive materials (4) the opening at the top of the 
Sone EAS should be “covered with a EEN 
material; (5) the LEE escape on the southwest side of the 
building has a ‘bracket in need of repair and bricks in the 


Mt wall to which the bracket is anchored .are loose; also a. 


safety chain should be provided at the opening of the 
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Mpratl on the second-floor landing; (6) fire -escape 


Janding on the second floor, southeast side of the 
building shovld be vrovided with opening and safety 


chains (7) Chimney leaks badly; should be checked to 


the buiidl 
med & position that in noticeably ous of 
NYour cooveration in correcting hese deficiencies 
will be appreciated.” 


BY “Re GALTHER: 


2 Forgetti ne a moment the situation of the 
2 
of the chimney: , did you comply with these other deficiencies 


they called attention to? 


A Yes, I did. 
OK OK 
AEG of tyr, Georze A. Smith, 


Manager, North Area, 


Region IIT, 
General Services Acuinistration, 


Washington, PD. C. 


Dear Mr, Smith: 


"It 4s my understanding that SSA will take 
core of Itew Nwaber 2, relating to the elevater repairs * 


in your letter of February ie 1957, in liev of reimbur sin 


& 


ay for his expense of votler operations and coal - 
Stewart Building, after the Bureau of 


ssion. 


Thank you for your consideration in the. 


matters 
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villian T. Althoff.” 


* OK 
Q Can you tell us what, if any, understanding you, shad 


with the Federal Government concerning boiler operations and 
coal which had been purchased? 3 
A The Yederal Yovernment moved in the premises on: 
i vary ist, but being Lt was wintertime, we kent a See 
ae on the premises to Cire the boli ¢ in! 
the pbuilding so none of the radiators or any of the ee 
| 
would freeze, and they were not able to get their custodian 
. service to take over the operation of the building for about 
: Ann mealies anda in lieu of paying us for our maintenance, 
maintenance man and custodian man and the cost of the fuel, 
“they arranged to take care of the item on the elevator ine 
lieu of that. fe: een | 
G his letter also made reference to a putting an 


-of a fire-resistive material. Do you have any recollection 


about that one way or the other? 


A I don't remember whether we put it in or they did. 


‘But we did work at the premises at the time and had a 
maintenance man there. Whether we put it in o% whether the 
: Federal Government put it in, I eannot remember. 
Q When did your maintena ance man leave? 
A Well, we had put the radiators in, did a lot of, you 


know, work that they had asked us to do that we had agreed to 


do. I really don't know. Ile 2 re th Bt part 


January and February to co the 


Q WiLL you state whether ov notyou hee anyone 


after the month of “ebyuary who had anything whatsoever 


been up to March where we had maintenance men whe would go 
in to do the items which they wanted, but efter the first 


part of 1957, January or February of March of 1957, I would 


feel safe in saying we had no. further work done on the inter~ 


fer of the Stewart Building that's under the Lease. 
x * OK OK 


MR. KLEIN: Your Honor, 
THE COURT: 


overrule the objection. 


Q Did you ao anything to the elevators, so far 
Oh you can recall between 1957 and the happening of this 
accident in October? 
aid not. 
Q WLLL you state paeenion not you ever 
one to the elevator: between 1957 
i ton, sir, I would say we aid not. 


# OKO 
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JEROME S, MURRAY - CROSS 


BY MR. KLEIN: 
Q Mr. Murray, what was your understanding as to what 
the appurtenances -- what the word "appurtenances," "the 


building and "appurtenances thereto belonging," what was meant 


iS py that? 


te w= everything that's in the 


Cerm 


* K 


Q What was your understanding that you were furnishing 
the government under the terms of the Lease? 


A My understanding was I was , furnishing them the, 


‘ > 


= | 
Duilding that was there and all the equipment that was there 
| 
for them. 


Q , Operating, is that right? ; 


A Operating at the time they took it over, yes; as of 


geen LA ASA 

Q Was that your understanding that this would be a 
continuing obligation during the terms of the Lease? 

A No, it was not my understanding. It was only my 
understanding to turn over the building, as the letter said, 


in operating condition as of the time they took it over. 

| * KOK 
0 Q You agreed that you would furnish"the building and 
' all appurtenances thereto belonging, including all operating 


and service facilities and equipment existing at the time of 
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occupancy er agreed upon by the Government and the Lessor," 


the first paragraph, i 


s that correct? 


A That's correct, yes. 


You further agreed that"the Lessor shall make all 
netessary repairs to the ext walls, roof and structure 


ro 


he building, including exterior painting, requirea ror 


the Government's agents or employees, and in addition, shall 
keep the building in a weather-tight condition and shall 
replace in whole or in part any facilities and/or mechanical 
installations, which through deterioration or faulty con- 
struction make it impossible to provide the services available 
or agreed upon at the time of the Government's -occupancy of 
the leased premises." 

What is your interpretation of the languaged used here? 


A I don't understand, "What is my interpretation"? 


Q What was the intent, as you recail. You are a party 
> 


! 


to this contract. What was your intent in using this language 
& 


that you "shall replace in whole or an part dny facilities 
and/or mechanical installations which, through deterioration 
or faulty constriction make it impossible to provide the 
. services available or agreed upon at the time of the 
Government's occupancy of the leased premises"? 
A Well, if they had called upon me to replace any 


the facilities that were not operating, then I would have 


to repair them or replace them. 
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i= Q Now, passing to the next paragraph, “The Lessor agrees 


2 "to comply with all local ordinances, regulations and statutes 


{ ! 
relating to buildings and their equipment..." What is your 
nes 


understanding of your obligation under that paragraph of 


the contract? : | 
F 


A Just what it says. If can’s so:beyond tt 

Q Would that include the elevator regulations? 

A’ I don't think it would because they agreed to take 
over the elevator and do all the vork on it, but. in reference 
to -- regulations, like taking out permits or paying for the 

\ other permits, I don't know. I have no definite point as to wilat 
this regulation and statute would mean other than if it in- 
cluded the elevator, we have to Caicotoee an occupancy Certific te 
of Elevator, and we paid for that. Whatever items that we wou a 
have to pay for, we would do it. We would comply with the hos 
ulations. | : 

* OK OK 
Q Going to the next paragraph, "The Government shall, 
at its expense, furnish ASE ROO labor and material for 

; the maintenance and custodial services of the building..." 

What was your understanding of the maintenance and custodial 

services of chempettatne? 
A My understanding and our @iscussions with the 
iLeasing Division is that when we turned the building over to 


the Government that they would take care of everything, that 


‘they would not call on us for anything unless some: major thing 


So] 
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broke down, that we would not take care of anything in the 
building. It was a vity building, and they did not want 
anybody to come into the buil ;, and we were not to take 


eare of any of the building 


and thet 

No, sir. 

Cleaning? 

No, sir. 

Or otling of any of the equipment? 

A No, sir. 

Q Further on this maintenance and custodial services, 
the Government eee to include interior painting, is that 
correct? 

A Yes, sir. 


Q You were responsible for extertor painting. 
Maintenance of 


additions to plumbing? 
or the Covernment required? 
the Governnent?- 
the maintenance of mechanical 


equipment, which ineluded elevators. 


> 


Q Didn't you say that under the previous 
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you had the obligation--~ 

A only had the obligation of the elevators till they 
took over. From then on in, they had the maintenance and 


elevator equipment, not only for major breakdowns that 


| 
happened. ae | 


Q mator wepairs they were required, but maintenance 


7s If they called us for a major repair, we were | 
required to--— | 
_ Q And the rest, “alterations or additions to plumbing” 
A Let me. get to ARS TE are. 
Q _ This was an obligation of theirs, “alterations or adh 
' dtions to plumbing, heating and electrical facilities, parti- 
tion work, floor covering, and any other physical improvements 
' pequired for the specific needs of the Government?" | 
A Any other physical improvements. 
a That is, if they wanted to put in eneecions of any 
. sort, they could do that, is that correct? 


A Yes, they could do that. 


* OK OK 


- é : : I 
ye Q After the first year. How long did the Government 
stay in that building? 


A Until December 15, 1962. 


* OK 
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WILLIA™ ALTHOPF , 
* OR OK 


DIRECT EXAMINATION 


Williem Althoff, A-1-t--h-o-f-f? 


estate management. 
--for your father-in-law, Mr. Murray? 

A Principally, yes. 

A Did there come a time in December mpait this 
telegram was received by Mr. Murray, Defendant's Exhibit No. 
21, concerning tHe rental of t tewart Building? 

A 3, sir. (Reading) 

Q Do you recall after that telegram was received 
Mr. Murray sending this letter to Mr 
Plaintiff's Exhibit No. 12. Would you kindly look at this, 
if you please? 

* OF 


521. Will you tell us, please, 


circumstances concerning the elevator work referred to in the 


letter of February 27th, and then the reference to Number 


Two, dealing with the elevator which is contained in your 
er of April 1 to Mr Rankin, of General Se 
A After the Lease was negotiated, there were certain 


items that the Government reauested Mr. Murray to accomplish. 
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This letter of February 27th enumerates the eight points 


ra 


' that we were to take care of. We did take care of these with 


‘the exception of the work having to do with the elevator. 


‘That was negotiated by the fact that we.had assumed certain 


obligations of the Federal Rmarscnicens £5 regard to payroll 
‘expenses for an engineer for boiler room, certain utilities 
costs, cost of fuel, and these items came to some sum of 
money -- I forget exactly how much. 
The eorenanane explained it, that in onder to get 
522 reimbursed, it would be a Tittle difficult -~ the claim to 
‘be filed would be a little ae the red tape involved. 
In lieu of direct. payment, they oor care of the eee : 
work that we had agreed to take care of, in this mapas 
27th letter. This was the beginning of their occupancy 
and there were certain things they asked we do. 
Q “There was reference in the letter to "fire 
resistive material in connection with the elevator." 
A My recollection is the Government ata that. 
- They did all the elevator work, yes. I°think we did some 
plaster, but no econo | 
Q Thereafter, in June, Mr. Althoff, do you.recall 
seeing a letter dated June llth addressed to Mr. Murray 
signed by Mr. Rankin peonteng with the condition of the 


. 


' pbuilding as well as the elevator as of January 7, 1957? 
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Yes, I have seen’this. It -was sometime after — 


But you didn't see it? 


you, 


's a photostatic -¢ 


A Apparently, that's correct. There is a notation 


I saw it either February or August of '58. 
523 : Q Mr. Althoff, in accordance with that Lease, 
did you, on occasions, go to the building? 
A Yes, under the terms of the Lease, we were 
cherged with the care of the exterior of the building, and if 
I got a call--- | I was the man who would be called by the 
‘Pederal Government if there was a roof leak -- what we call 
a roof leak -- a window problem, and exterior painting. 
They would call and I Nea down and look at what they 
had asked we do, get bids on it and have the work accomplisheh. 
Q Would you state whether you accomplished that work? 
A Yes... 
Q When you noted it or when it was’ called to your 
attention. 
The three instances I just enumerated: exterior 


roof leak or a window problem. 


125 
Q Will you state from the period of 1957 to the 


ate 


“tame of this accident in 1961 if you had occasion yourself, 
F or on behalf of Mr. Murray, to do anything as far as the 
‘elevator was concerned in that building?. 
A Nothing at all from '57 through "61. 
Q Will you state whethe or not any request was 
ever received from anyone affiliated with. the U.S. emmene 
r ‘to do anything so far as the elevator was concerned? 
A No request. ; 


Q Will you state whether anyone connected with the 


4 United States Government ever made any complaints... 


| 
| 
MR. KLEIN: Your Honor--- | 
| 


MR. GALIHER: (Continuing question): sin aN 
the condition of the elevator? 
MR. KLEIN: These questions are -clearly leading. 
THE COURT: I don't think they are leading. 
MR. KLEIN: I think they all call for a pre- 
determined response. 
- THE COURT: JI think he can éither answer yes or 
no. It doesn't suggest the answer. 
THE WITNESS: Would you repeat the last question, 
please? 
BY MR, GALIHER: 


"Q With respect to the condition of the elevator 


or need for any repairs to it during the period from the 
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time the Lease was’ entered into up to and 


happening of the accident? 


A 
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GEORGE R. DOWLING, 


* Ke OK 


DIRECT EXAMINATION 


BY MR.KLEIN: ; 
} 
i} 


Q Mr. Dowling, for the record, will you tell his 
| 


Honor and ladies and gentlemen of the jury your full name 


INK RPawnea Oso ney Ay te OP ee) Mi 
2506 Pawnee Street, Adelohni, Ma. 


Q Mr. Dowling, where are you employed? 
A 


With GSA at the State Department,Elevator Repair 


foreman. 
* KOK 


iL Q Now, Mr. Dowling; 4t is a fact, is it not, that if a 


/| 3~inch.shaft wears down to an inch and three-quarters, any man 


| 
in your capacity who inspects the overhead where such a shaft 


4s located, upon inspection 4s going to immediately note that 


something is wrong with respect to the shaft, is not that a 


‘Ie I inspect it, yes, sir. é ; 
Q And if a 3-inch shaft, had worn to an inch and 
' 3/4, that would tilt the idler sheave, would it not, and 
' again, would be apparent to anybody making an examination or 
“snspection of that area of the machine, would it not? 
A If he inspected that area closely , oe sir. 
Q And if there was a worn bearing, Mr. Dowling, to 


* . . | | 
any appreciable extent, again, if someone opened the cap of 


the pillow block, it could be observed, could it not? 
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WILLIAM J, SCHWEIDER 
ON CROSS 
By Mr. Galiher: 


4. = ate 4 | 
Did you say the bearings had worn away in the pillow 


telock? 


A Yes, sir. 
Q That would mean, would it not, that the shaft 
would be resting -- since the bearing was “no longer there |to 


protect it -~ it would be resting on the housing of the pilloy 


block? a ne. Sree as Raber | 


A ite x showed you before, on Caenancs of the pill 
block me where the shaft was saree, _ . ; | 
Q And it Ehecunanvenoeis alan would ore a terrific 
nate would it ‘not, ‘as the elevator were operated up and 

down? | 
Aamo couneneeinere a terrific rien So, sir. 
Mould it make a nolse?_ 


It would make a distinct thumping, 


am inclt 


Lease. a2 
and I th 


I wontt 


the jury 


should be 


You have 


rely on my memory, 


ae ary 
ree 
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the Certificate 
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a certificate 


Was 
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6 introduced the subje 


have 


eny 
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= afAa 
mow a 
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by the Cou 


And your 
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ot 
Sve 
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USCQe 


* OK 


YL honestly don't 


facilities 


to provide 


the 


rv as am 


Honor has 


XY am reading 
W2.s 


Ana the building, 


4t now: " . o 


or mect hanical 


services @ 


Government's 


fon of the testimony, 


Sranzeri yt « 


atter of law? 


id that, if you 


ane I will ES you, oes Honor. 
L will read from, the easerinee 


gives me great reservations 
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from page 
“with respect to 


your Honor. 


find it. Which 


shall replace in 


install 


ch throvch acterioration or faulty construction, 


or agreed 


oceupanecy of. the 
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MIE COURT: Is that what you rely on?- 


MR. KLEIN: Yes, and his admission that that 


4neludes the elevator. He categorically says that that 


includes the elevator. 


[Plaintiff's Exhibit 11] 
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LANCE ROOM 
aah", 


ICH ROE 1/2 frosted class 
(CONT*D) : Brass es ane excutchceon eylinder © - 
Kap imeb instde. JZwnimn thresholds. 
Doors (hese ie - son ~ 5 panel. - painted. 
‘Windows - © wood dowble hencing - pa ‘nted - single 
pane. 7 wood double hanzirg -painted ~ be half 
curved. 


Cofling - rlaster - painted é 
(HONE Volls - plaster - o¢ - neods paint - L foot 


TY. 


MA NCOW 0 ] e hens point single pane + 

borton frost 

Fooy - Low 

Eee Ino} is 
~ toilet woll tam: - 2 t2/ Let ~ motel 

pa! ented = eee chrotre not ana cold vater - 

2 rsreors Sas dispensers cn woll - all fair. 


SK butts — 


Same as above sith L urinal and 2 lavatory. 2 wod 
flush pancl doors - painted - 1 clux'num sill - 1 acetal 
totlet partition - all Zale condition.’ 
Collin 
Valls I 
Floor asp! 2 opal - 

Windows - wing cingle pane - center. muillio: 


Ss = acoustic — plaste: = unpa: “ntcde ; 


Sth to ith Notal risers and ircads - o:meiontel handrail. on well side 
FLOOR STAIR with wood rail.~ cll paintxd blacke 


Floor and base - esphalt vile | 
etal Partition 
rosted glass ~ good. 
aoe = mebal ~ 1/2 frosted class - bronze Imob ~ czy utcheon ° 
. oylinder lock ond night, latch - good condivion, 
- Windows = 2 wood covble haitng single pane - curved section 
on top. 2 small. wood d& bs hancing single pans :camuds 
GCSLOT INIA : 


LANGE ROOT Sare as above. : : 
Ketel nartfitons ot ho ord Zor other offices - 3ood condition. 
Windows - J, wood Cov wble hangin;; single pane and 2 double 
hanging on wes 
= 2 wo0d a2 ted class - brass hardiere - turn Imob 
. ‘inside - door closer raih slots - 2 alwninun vinresholds. 


seod conditions 


~~ 


Same as above. 

Wirdows - 4 wood double hanging mALL wood double hanging. 

Door — metal - 1/2 frosted glass’ = ne’ cal partition sane as above of 
simulated o2k + 4, pancls frosved glass - good condition. 


~ wood double hanging 
as above — metal per 


3xd_Floor 


LARGE ROOM Walls - plaster -- painted - needs pedrtinge | 
(D ST: my) Coiling - Acoustic plaster - urp rinbed - 
fuse _. Floor - Asphalt tile floor and onse - 0 
Windows (D Strect) - 4 large sinsle pone fixed sash (new) flanked 
by 2 snialler wood - oi pase - side hinged. 
3 wood - single pane 4rasisoms over (fixed). 
(ilorthside) - 10 wood ee hanging - 2/2 21). aoove need pul 
and patie. 
& plaster columis ~ paint ; 
Door (Hall) - sane as cb 2 frosted glass ~ closer - 
and aluminwa sill - feir coaditione 
Door (Large corner a) - wood - 5 pane). ~ painted - hardware miss~ 
ing - eluminua sil). 


hardvere 


- 


{ Same as above. 
Windows - (DStreet) - 7 wood double 1 GANG - ae pee pane - painted. 
(6th Street) - $ wood double | if pane ~ neinted. 
- 3 wood small douple eee Single pane ~ pai. 
Door (Hall) - wo (2) sanc as adoye - 2/2 frosted Pal lass + no closers 
cluninin sill. 
NOG: Wood floor and tile needs rep2iring at two places. 


area above. . 
wall tank - os flooy urinal - flushometers + 
mirrors - 2 eo svap eee se = pence 
* Of me 
So er ie i 
jon and two doors - no windows in this toilet + ell faix 
1GLLLON. 


ac above ~ no urinal + 3 lava tories - 3 “minrors - 3 soap dis-- 
snsers - 2 wood double hanging wine wg = poviom frosted = 2 CEGes 
wood flush panel ~ eae SLL - no closers = aluminum key knob 
with push button insi. Li Sair condition. 
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STAIR HALL Same as above =- no wincevs. 


NOWE: Venetian bdlinds on windows cf tnis Tloor. 


: 2nd Floor 


LARGE ROOM Walls - ceiling - floors’ - same <s room on 3rd floor. 

@ Streev) Windows (D Street) - 4 large fixed single pane flanked dy 2 gide 

he . hinged transoms over all windows (fixed). : 
1 - ditto above but smaller & sash in iniddle. 
(iorthside) - 13 wood double nenging 2/2 all need paint and putty~ 
1 pane bro} 


BANG  Parielde 


) -'same as above with closer and aluminum sill. 


Spans Cay Ao Spa 
XGH ROOM Same as 3rd Tloor,. 


CORNER Doors (Hall) - ‘Two (2) mctal painied = i/2 frosted glass - closers - 
5 . aluninun.sill. ‘ 


TOILET Same as 3rd floor - fair condit=on. 
MEN 

TOILET Same as 3rd floor ~ fe condition. 
WOE . 
STAIN HALL Same as 3rd floor = no windows. 
STATS... 


ENTRANCES Ceiling --plaster - paiaved = need print. 
ELEV. LOBBYWells - plaster and well board - vatinted - need paint. 
‘AND STAIRS Floor - asphalt tile floor and base - Yair. 
. .:. ' Doors - Doyodle - single solid glass = aluainum frame and transoms - 
Rixon floor hinges - aluminu: sill - fair condition. 
Door (Corner room) ~ double H.M, oainted - 2 closers ~ orass key knob 
with thumb turn inside - fair condition. ; : 


' . - 2 . - : *, > t 
| es rr and fraue - painted - closer - cheap narc~ 
! 


LARGE ROG Ceiling - walls - floor - seme 2s avove ~ asphalt tile floor needs 
: CORNER rep2irs.~ wood base painted. : 
| Door (6th Street) - wood frame - single pene full length glass - 
eluniimn kick plate - push bar - iiailslot - no closer. 
Door (D Street) - same as above out with closer — fair. 
Windows (6th Street) - store windows - single glass pancs - three (3). 
(D Street) - store windows - single glass panes - seven (7). 
Three .wood steps up to elevator loboy. ; 2! 
Two steps down to lower level at D Street entrance : 
Cased opening to stair to basencent and 2 cased’ openings to room Weste 
LANGS RCOM Seme as above — need painting. 
VEST OF Door (D Street) - same as above : 
CORNER ROCH Windows (D Street) - store windows — single glass panes - five (5). 
| : Cased opening to North dell and cased opening to next room West. - 


i . 


ROO of 


as & need painting toed base and shoe mold ~ painted. 
Sit OF (D cel sune 2s coove — fa condition. 
BB nn (West j : 
ROOM wees 
onening “a5 Neti. rool 

Walls nved » painting. 
Gelling « S 2st Sav ds painting. 

Floor - as % tile wood base and snoe mold - pwinted. 


ath 


CASTS x woot hencreil. 


ROOM Walls - plaster - nced d 
Neb. CORMER Celling - Acoustic plas 


Floor ~ formally asphalt tile qwinich has all been stripped 


y 


Door - (dth Street) - others on 6th Stréct. 
Vi.ndow -- ‘store wondow - sin: sne glass - one (1). 


pokes. ae 
pease floor @ : mnpainted - floor ramp at W 
ROLTEROON Brick walls | % painted - wave floor. from leaks - window 
broken. 
Windows (areawey) - 


~ needs repairs and pain 
rete floor and base ot painted + w water on 2Looz eoks 
raiie - wood door - chea; hardware - need 


(BSE ROOM Wells - ¢ os ; 2} needs repairs and painting. 


J. 


Walls ~ plaster - painted — ne ses pulmbing. 
> 


Ceiling = plaster - paiated ~ needs paintinge 


fe) Pai) 


Steirs - metal - painted 


- ELSVATOR Ces ling + plaster - pa painved - needs 
Lossy __ Walls - meee 


- pointed - needs paintings 


shed - bere brick walls ~ concrete floor, CCC. 
Me. door and frame - no closer - key knob with thumb tara 
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OT PIGN? 


BLACTRECAL 


Sir st Floor 
fluorescent Pinture - 2 tube. 
flucrescent fixtures - 2 tuoce 
fire alarm station. 

LO" gong. 
exit light. 


VestIBuLy 
CORRIDOR 


HP PPRPWPH 


Wi WARS HPNUN GOW 


ch & D 
treets 


l, tube suspension type fluorescent fixtures 
"96" tube £7) é celiing tyne 
Wall switches. 


wall receptacles. 


=) 


TAC o 
& circuit panel, 


4, tube ceiling type fluorescent fixtures, 

96" 1, tude ceiling type fluorescent fixture in window. 
wall receptacles, 

wall switches. 


ROOM 1 
West on 
D Street 


. ° 
96" 1 tube ceiling typo fluorescent fixtures in windows. 
4 tube suspension type fluorescent fixture. 
time clock. 
‘Wall switches. 
wall receptacles. 
floor receptacle. 
& circuit paencl. 


RCOM 2 
Yiest’ on 
D Street 


bv. 


RCOM 
West on 
D Street 


a 4, tube ceiling type fluorescent fixtures in windows. 
l, tube suspension type flucrescent fixtures 

tine clock. ; 

well switches. 

wall receptacles. 

8 cirevit panel. 


w 


6 
2 
p) 
9 
1 
1 . 
3 
6 
= 
5 
9 
3 


\ 
| 
| 
SMALL 3 2~ 2 tube ceiling type fluorescent fixtures. 
~ wall switch, 

wall receptacles. 


ceiling lights. 
wall switches. , 


Second Floor 
ceiling fixtures. | 
fire alarm station. 
10" gong. 
10.circuit panel. 
6 circuit panel. 


2 = cei. 
2 + ovilet - no aoe 


1 - switch and. rece;x 


i, Tixvurese 


- time clock. 

fire alarm station. 

exit Light. . 

2 tube ceiling type Sluorescent fixtures. 

wel], switcnes. 

wall receptacles. 

ceiling bards - no glass. 

pencl with 16-20 amp. circuits my ircults. 
4, panel with 1-20 ara; j 


fire alarm stavion. 
10" gonge 


3.0.panel 10-20 amp. 


switcn 2 


Sling fixtures - no glass. 
teh and receptaci.c. 
2 tube coiling type fluorescent Lixtures. 
wall switches. 
wall recepta LCS 
exit fixtures. 
eciling bands - no glesse 
floor receptacles. 


1,0 - 2 tube ceiling tyoe fluorescefit Tixturess _ 
D Strect . 4 — ceiling bands - no gl : 
: Li fire alarm station. 
1 - 10" gong. ; é 
1 panel. ath 16-20 amp. cirewits and 2-100 amp. circuit 
26 = wal. receptacles. ; . 
i, ~ wall switchese 
16 ~ floor receptacles. 


aie 


Fouxrta -Floor 


ceiling fixtures. 

fire alarm station, 

10" gong. 

exit fixture. ; 
penel S-20 amp. circuits. 


CORRIDOR 


PER PD 


ceiling lights 
switch and ee Ce 


TOIL = 


br 


ceiling lights - no glass. 

switch and receptacle. 

2 tube ceiling type fluorescent fixture. 
wall recepta cle. Ae: % 


SMALL OFFICE 5 ~ 2 tube ceiling type fluorescent fixtures. 
6tn Streev 1 — floor receptacle. 

3 ~ wall recepvacles,. 

1 - wall switch. 


LANGE OFFICE 12 - 2 tube ceiling type fluorescent Sixtures.| 
6th Strect 2-— ceiling bands - no glass 

4, - floor receptacles. 

2 - exit fixtures. 

7 ~- wail receptacles. 

4, - well switches. 


SUALL OFFICE 2 - 2 tube celling tipe fluorescent fixcures. 
6th & D. Seine band - no glass. . 

Streets wall receptacl. CSe 
fale floor receptacle. 


SUALL OFFICE ~ 2 tube cesling type fluorescent fixtures. 
D Street ceiling band - no glass. 

wall reseptacles. 

| . floor receptacles 


_ SHALL OFFICE 4 - 2 tude ceiling type fluorescent f 
D Street |= ceiling band - no glass. 
wall receptacles. 
floor receptacles. 
PBX telephone switchboard. 
pest tern Union Station. 


ne 


| 
. 
| 
| 
| 
4 
| 
| 
| 


cel eve Tixvares 
fire alarm station 
LON BONS 

exd 


% fixtux 
ae S=-20 amp, Circuies 


wall receptacles 
wall switenes 


‘ceiling fixture 
wall switch 


SMALL OFFI 


SHALL OF FECHE 2 tube ceiling type Quoces scont fixture 


IS 
fall tice 


rR PR 


LARGE C ceiling fixtures 
wall switches 


wall receptacles 


2 
o 
2 
é 


ivcie wal ss 
Eas aS 


ceiling fixtures 
0. re alerin box 


be 


Sp naeymeont 
Basement 
Le apt a 
fixcures 


Le tube cel ing Sissoures 

wall switches 

exhaust fan : 

electric sidewalk litt cupacity 2,000 Jos. 
Inspection expired 6/30/55 

drop. lights 

wall switch 


coiling type Sixccures 
fire alari station 
10" gong 


Iieht fiscture 
L switch 


1 - Hersh Elevator 
LO passenizer 
1,500 los. 
Elevator inspection certificate 7300027 will expire 6/30/57 


o a 400 amp., 3 phase, 4 wire 
rvice to a SO amp. servi.ce 
ng equipment and disconnect switches 


— 


There is an underground service fron D Streot t 
service switch in boiler room, Also 2D. CG. se 
switch in boiler room for elevator Movor, reveri. 
are located in basement near elevator. 


yor. SHOWLG be checked 23d conduits strapped up. Te is in 
LULOTM. 
'2, ALL fixtures should be checked and securely fastened and glessware replaced 
3, Branch circuit wire appears to ve in goou condition but should be checked 
for. over-load. z 
ihe Replace 10 broken wall switches and 12 rucestacles. 


\ 
PLURBING ALD MAATE 


pressure systen.in tne building at street ain pressures. No geugss were aveil- 
able to determine txe pressure at thio time <P une inspection. Pivins apoears 
generally to be in fair condition, With an expected short term occupancy it 

is not deemed necessary to make major corrections to the piping sysven, Any 
‘minor leaks thet develop may de repaired as. occupancy repairs. : 


XY. WAVER DISTRIBUTION: Water is supplied 4c this pbuilding through a high 
Pees > " 


iror, soil pine and appear to be in serv.ceaole 


Soil and waste Jincs are cast i 
condition except that there epvears to ke certain points in the basement area 
e 


‘where un=plugged pipes eppear.. show do, plugged off to prevent sewer 
gas from comin, into the building. 


‘2, INSULATION: Insulation on piping and boilers is in very bad condition and 
irepairs should be made for conserva Jon: of fuel. 

| 

13, BOLLES: Tro cast iron sectional type jerican Radiator Co. S-36-8 boilers 
lare insvailed, out only one is in operation.and appears to be in good “condition. 
‘Pae other voller (the one nearest 6th Strect) should be repaired in order to 
have a stand by boiler. : : a; 


! - 
' 
' 


ih. SYSAH HEATING: The three story section and five story sections of this 
ipuilding are amply heated with a one pipe stean heating systen with tile exception 
iof the Entrance Lodey, the future snack bar and the large office at tie corner 
‘of 6th Street end D'Street NW. The owner has agreed to the Navy Depértment to 

| ‘Snstall sufficient radiation if the present installed radiation is not ample 

‘ito properly heet the first Sloor areas, but nothing is said about Jobpy heating. 
Provision for reating tne Entrance Looby should be made. 
i 


aments and a women's toilet on 
each Licoz eDe = pt: ex 2 story section of the building. No 
toilet facilivies vi secs Of, Nave been provided. The Buildings 
Lanagement Forces : Tloor for both 
men and women, 


Mo eLeatric 4 ale Rnes pire wading 
- At present tv: are stot ; ra. n A water 


PROTECT 


GUETERS AD DC ; lve Sncornoraucd .n the construction section of tnis 


& by 
eyes 
é 


LOD eS yy baere are atv vores 
tyoe unit coo rade In tne Dature snack 
on the first Sleor there is. PAG <2 Ze vnit with a short 
installed. Tne five window unit co ‘S or, tiie fourth floor appear to be in 
. good conditio: and are now operetive. x scé cleaning very badly. The 5 ton 
* unit will require a general over haul priozx to operating. 


rt 4 
bt 


PASS 3S. 


Manufacturer - Kersh Be evavor Cor Deny, Baltimore, Mary. 
Duty - 10 passengers, 2,500 pounds at 100 F.P.u 

roe — Sacenent traction - D. C. current overation. 
oe - ih fi oe 1G traction stecl - 1 to 1. 


aainest peal 
Olive Cve 


20: yearse 


Eouiment is in very poor : air througout. 

Vey ong » very noorl+ $ vtroller nheacts yermr 
Machine and controller very poorly i ne Controller contacts very 
worn and durncd. 

{Excessive gear ana end th 
'Holstway equipment very dirty 3s@ anc Lint accumuletion on rails, 


slo 


' e@vc. 
execpt le 
mies closed with 
Last governor end ety test ae ee D3 
Hoist cables show excessive wear 1 AS DrCAKSe 
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% Overhead cleazance when cer is 2) ie) 
‘Pit clearance approximatel Ly 316". 
fais elevator, due to ace 
* service if thi 


» floom 2 dem, 
Pit is 2 ned with trash and 92 
end Lack of maid 


ALA ENINC ES wilt nov give 2: 


is fwiy occupied. 
+ 


aces! 
s building 


aos O'Brien (Genera) 

it. Sago (Hechaaical) 
pr, Yerliny (Blectrical) 
ie J. Sweetman (Elevators) 


SOS 
my Se 
il 


Review and Cons: 


wf 
Os Ae wauArOD, 
Chicf, Conctrus 247.07. : 
and Supervi.si.o7 = Branch 


The foregoing report represents the condition of 


the building as of January 7, 1957 


[Plaintiff's Exhibit 12 


Dear’ Mere Renkin: 


Tats will confirm evr understanding with respec Initial 

Gitioning of tho above building to bo provided essex as 

of % tho rents. consideratione 

’ ‘ a . 

Le Thea boilers end hoating equipnent will. bo doLivered .in good 
operating condition and will meo% Deo So ins speoticn roquirensn 


2. Radiation will be x estered on the 1st and A 3x i Llooxva wi 
4% has boon wenovede 


3. Elevators will be delivered in good operating condition with 
D. OC. coxrtificate. 


4. Tho olectrical, fees and %o! 3 Golivercd. in., 
good operating condi tione T -g ond einks Will be cleaned. 
and storilis Ode oF 


The Goverment shalj. have the xight to use the Poxrrye Martin 
partitioning now jn storege on the 6th floor. Tho other 
partitioning to remain Has is", and to be used by tho Covorn~ 
ment in the building as 3% chooses. 


- The Govoxament shoJ1 havo the right to uso the 5 windew aie 
conditioning units now tnsteled.in the bujl.cinge 
p will bo mace to the floor coverings 


an DLinds ae be xeplacede © 


wD. be done end will, - 


Mr. Je We Renkin 


‘ 


10. ‘Tho building will be dolivered in clean and weathor-tight Sate 
conditions - : “i 5 


of the building by the © 
December, 18, 1956, ia ° 


N\/ 


WME Im Bey 


5 SQ 
Jon 


Se. by 


- 23 


23 


BETWEEN 
Seren pDAN VS 

ele beh che sab BM 
acre Bie rat ania 

SUL aa 1 EXE Bbioks 


satan 


ivED ones oF AM ERICA 


whose ad dress is 


a Sy 4 


uote 


a Ae hinsoll, kia ! * heirs, executors, administrators, success 
5, ~ A - ’ Ly 
,, the Teessor, aad THE UNITED STATES OF AMERICA, herein aftex called the Govern ment’ : ; 


' ; ¢ Se rites 
“Wirnzssn “az The parties hex eto for the Ronee aeons hereinafter “mentioned covenant and 
agree as Heicet xe Sei te : An : Rage ante ; A 


t 
3¢ 
) 


ee The Lessor, hereby Icases to the Gover: nment the fi 


anny Secs 
ivy pare VOW e 
9 OU, 


29 58 A awe, 2 gyde fate 2%, ‘ awe 'T 1 a ’ 
Bviweing ead hocavad ov LOO ; incu, De Ge 
s 
cz 


wl vane Lit 


a Inomeyvevary ott 


“ Hae 


~reto be. used exclusively t for the following purposes (see ins 


3. mae Fave AND, 50 Hor» the said premises with their appurter 
LOST: Et deny . 1 


and ending with °3 Te EOI ale ae yan cL havo 
tanned or 2 


COGS g OSES 


gush ne 
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4, The-Government shall not assign this lease in any event, and shall not sublet the demised 

remises except to a desirable tenant, and for a similar purpose, and will not permit the use of said 

premises by anyone other than the Government, such sublessee, and the agents and servants of the 
Government, or of such sublessee. . : ies 


$r-This-leasemay;-ct the option of-the Govexnment,-boxenowed-from-year to year at-a rental-of« 
(see paragraph seven hexeot) , ee 
and otherwise upon the terms and conditions herein specified, provided notice be given in writing 


othe Lessor atleast | — oanunene” "days before this lease or any renewal thereof would 
otherwise expire :Provided’that no renewal thercof shall extend the period of occupancy, of the 


cctranwearnnsvmemecay Olen 6 


he terms of this lease, as part of the 
ygorvice facilivice 
the-Gorermnont end the Lessor. 

: {ho Lessor shall make all necossery ropeirs to tho oxterior walls, roof ond struce 
sure of tho building 4ncluding exterior pointixg, roguired for tho presoryation 
thoreor, not caused by tho nogligeuce of tho Govorrzont '6 agonts or employeos, end in 
addition, shall keep tho puilding in a weathor-tight condition end ehall replace in 
whole or in part any facilities and/or mochanical installations which throngh deterLorae 
truction make it impossiblo. +o provide the services available or 


time of the Govormont's occupancy of the leased premises. 


e lessor egrees to ¢ with all local ordincnces, ro; tions and) statutes 
retire to pudliings and ony. equipment, to mako ox have mado. such changos 65 
required to bring such structure or equipment into convormity therewith, and to pay 
ali taxes, duties or charges levied, or to be loviod, on said premises uring tho tern 
of this lease, except gs, electric current, wator chargos ang fuel. es : 
Goverment shall, ot its exponse, furnish all nocessary labor and material for 
tho Sea oonice end custodial Seerices o? tho building, including Anterior: peer nee 
bmaintonance of mechanical equipmont, altovatioas or additions to plumbing, hoating 
oloctrical facilities, partition work, iloor covering, and any other physical Liprove- 
mente roguired for tho specific neods of. the Govormont. : 


{. The Government shall pay the Lessor for the premises rent at the following rate: 


Tyonty-four Thousond Dollars ($24,000.00) por anowa, payable in equal nonthly install ° 
ments of Two Thousand Dollara ($2,000.00) cach. 


ss Top yh Cort 1 payments undor thls. lease will be made on ia calendar-month 
THE Seah bernaas eee AT NLP n tnvotes Pa eaenee Secraces for any part-month rental will be made — 
at the end of the first calendar month of the term of the lease. 
8. The Government shall have the right, during the existence of this lease, to make alterations, 
nttach fixtures, and erect additions, structures, or signs, in or upon the premises hereby leased 
(provided such alterations, additions, structures, or signs shall not be detrimental to or inconsistent 
with the rights granted to other tenants on the property or in the building in which said premises 
are located) ; which fixtures, additions, or structures so placed in or upon or attached to the said 
premises shall be and remain the property of the Government and may be removed therefrom by 
the Government prior to the termination of this lease, and the Government, if required by the Les- 
sor, shall, before the expiration of this lease or renewal thereof, restore the premises to the same 
ondition as that existing at the time of entering upon the same under this lease, reasonable and’ 
ordinary wear and tear and damages by the eloments or by circumstances over. which the Govern- 


ment has no control, excepted: Provided, however, that if the Lessor requires such restoration, the 


Lessor shall give written notice thereof to the Government forty-Live (45) ‘=~ ¢days before 
7% “ . - Mee age sere Sale a ieee cee Seine the dels 


the termination of the lease.) sv." Gs t : : 
Moe | REO. lus ’ Suet ted Ti te Gal soteacaoned + 


. ace Ke 
' 
| 
i 


9. The Lessox shall, . 33 -hoi at ary, maintain the sa -promises in go 
repair and tenantuble condition during ihe continu » of this lease, exceptin. case of damage ar. 
ing from the act or the negligence of the Governm agents sor ears ecs. For the purpose of so 

maintaining the premises, the Lossor ve: sOEVOS ihe ri int ab reasonab: e times to enter and inspect the 


pronuses suand.{ to-make any necessary epairs theret 
- . 


10. If the said premises be destroyed by fire or other casualty this lease shall immediately ter- 
minate. In case of parliz 1 desty “action or cainge, so as to nae xr the premises untenantable, cither 
party may terminate the lease by ¢ r wr otice to the other within fifteen days thereafter, 

and if so terminated no rent shall acct o the Lessor after such partial destruction or damage. 


Ad Lited to any 


Ver, herein contained 


‘the oC Y benefit, of 


Loase R 
horool. - 


%, 


thia Loasce 


IN WITNESS WHERDOY, the parties hereto have hereunto subsei 8 their, names ‘as of the date: 
? ” 1 =~ . th 


first above written. ius. O84 - : : net & 


SATO RAV 
Walad 


San}? 


(If Lessor js a corporation, the following certificate shall be executed by the secr etary, or assistant 
_ secretary.) i. ; -- rice: sa oe 


‘Sceretary o£ £ the corpo oration named i as Lessor in the attached leas 


ont sprvg af Due eeu. =a ‘ aah 


sob cristae ' . ce 


, who signed said lease on behalf ‘of the Lessor "as ES 


| = . of said corpora ition; that said Tea aS a for ‘and: 
‘in behalf of sa oration by authority of its goverr: ing body, and is within the scope of 3 its cor- 
pore te DOwerea f Xe Typagert ater estvaistiy Sos gC enot at & aol cbiscou nk An 4 


CONES 03 Ce. 


1G—45391- 


Tien hb’ of? 


" INSTRUCTIONS TO’ BE OBSERVED IN EXECUTING LEASE yo uie je; 


1. This standard form of lease shall be used whenever the Government is the lessee of real 
| property; except that when the total consideration docs not excced $100 and the term of the lease 
, Goes not exceed 1 year the use of this form is optional. In all cases where the rental to be paid 
exceeds $2,000 per annum the annual rental shall not exceed 15 per centum of the fair market value 
of the rented premises at the date of lease.- Alterations, improvements, and repairs of the rented j 
premises by the Government shall not exceed 25 per centum of the amount of the ‘ent for the first 
year of the rental term or for the rental term if less than 1 year. Spgs Bao Oe. 


‘+ 2, The lease shall be dated and the full name and address of the lessor. clearly written 
inparagraphi. 2 +! . ‘ PE rte Cale Ue Maes es 


3. ‘The premises shall be fully doseribed, and, in case of xooms, the floor aud room: number of , 
each room given. The language inserted at the end of article 2 cf the lease should specify only the. 
general nature of the use, that js, “office quarters,” “storage space,” ete, , . tae naes 

4. Wnheiever the lease is executed by an attorney, apent, or trustee on behalf’ of the lessor, two 
authenticated copies of his power of attorncy, or other evidence to act on behalf of the lessor, shall 

‘ accompany the lease. ; 


; 5. When the lessor is a partnership, the names of the partners composing the: firm shall 
be stated in the body of the lease. The lease shall be signed with’ the partnership name, ‘followed 
by the name of the partner signing the same. . 


6. Where the lessor is a corporation, the Iease-shall be signed with the corporate name, fol- 
lowed by the signature and title of the officer or other person signing the-lease on its behalf, duly 
attested, and, if requested by the Government, evidence of his authority so to act shall be furnished. 


“». 4% Under paragraph 6 of the lease ‘insert necessary facilities to be furnished, such as heat, light, 
janitor service, ete. 4.” j " : BN eins Se 


8 There shall be no deviation from this form without prior authorization by ‘the Director of : 
Procurement, except—- ~ i ¥ : 
: { (a) Paragraph 3 may be drafted to cover a monthly tenancy or other period Jess than a 


year. : 
j \ (b) In paragraph 5, if a renewal for a specified period other than a year, or for a period 
optional with the Government js desired, the phrase “from year to year” shall be deleted and 
proper substitution made. If the right of renewal is not desired or cannot be secured para- 
graph 5 may be deleted. i ie ; 
(c) Paragraph 6 may be deleted if the owner is not to furnish additional facilities. 
' (d) If the premises are suitable Without altcrations, etc., paragraph 8 may be deleted. 
(e) Paragraph 9 provides that the ‘lessor shall, “unless herein specified to the contrary, 
‘ maintain‘ the ‘said premises in good repair, ete.” A modification or elimination 6f this 
;. Xequixement would not therefore be a deviation. Z SE 
Janse ‘(f) In case the premises consist of unimproved land, paragraph 10 may be deleted. ° 
(9g) When executing leases covering premises in forcign countries, departure from the 
standard form is permissible to the extent necessary to conform to local laws, customs, or 
practices. . eas eRe Et 
(hk) Additional provisions, relating to the particular subject matter mutually agreed 
upon, may be inserted, if not in conflict with the standard provisions, including a mutual 
right to terminate the lease upon a stated number of days’ notice, but to permit only the 
' scrt’ lessor so to terminate would be a deviation requiring approval as above provided, 


_ 9. When deletions or other alterations are permitted specific notation thereof shall be entered 
in the blank space following paragraph 11 before signing. . ; Haran pete a Sas 


_ 10, If the property leased is located in a State requiring the recording of leases in order to 
protect the tenant’s rights, care should be taken to comply with all such statutory requirements, 
i ad a oe f . es erat mo COVERNBENT PRINTING Orrice | 20—€001~1 threes 


SNERA: 


The Lessor warrants that no person or selling agency has been employed or ree 

tained to solicit or secure this leese upon an agreement or understanding for 
brokerage, oF n ete fo i bena fide 

nteined 


or violation 


Or IM AtsS Gi 


tion the full atount of such commission, percentage, brokerage or contingent 


fee. - : - 


In connecticn with the perfomnance of work under this contract, the Contractor 
agrees not to discriminate against sny employee or applicant for employment 
because of rsce, religion, color, er natienal origin. The aforeseid provision 
shall include, but not be limited to, the followirg: Employment, upgrading, 
denotion, or transfer; recruitment or recruitment advertising; layoff or ter- 
mination; rates of pay or other forms of compensation; aad selection for train- 
ing, including apprenticeship. ‘The Contractor agrees to post hereafter in con- 
spicuous places, available for cmployees and opplicants for employment, notices 
to be provided by the Contracting Officer setting forth the provisions of the 
nondiscrimination clause. The Contractor further agrees to insert the fore- 
going provision in ell subcontracts hereunder, except subcontracts for standard 
Commercial supplies or raw materials. 


Attachment SF-2 
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“| hes ; no 
“GENERAL SERVICES ADMINISTRATION 
Mire jer Region 3 


[/O - Washington 25, D.C. 
YEG Z Ee 
ss ce 


February 27, 1957 © 


IN REPLY REFER TOs, 3PRN ara 


‘Me, Jerome S. Nurray 
“. Stewarts Corner Inc. 
"7501 . 7th Stroot, N, We 
| Washington, dD C. 


Dear Nr, Nurray: 


dn inapoction of the premises at 400 ~ 6th Street, Ne We, hao been made 
: by uur Safety and Firo Prot cee Office, The following items which re-:, 
quire corrective action are understood by the terms of the weeeeD to ECe 
che resoonsibdility of the owner: 


ch fat 


y Eeponed joists in the ceiling of the poiler room should x covecaal 
: with a sulitadle fire reo aievize materia), 


All olovater doors should be mut in proper opexating condition AE 
_ those with open grille work sh ould be protected with notal COVOT~ 
“ane, \ A 


es = 
-. Phe exposed wood laths in the etevavor shaft should be covered. wi oop 
‘a fire resistive material, \% ere 

The oponing at the top of the olevetor shaft .should be earenedl with | GUS - 
- a firo resistive mterial, 


‘The firo escape on the Sout thviea} side of the building has 2 bracket © 
dn nocd of reptir and sho bricks in the wall, to which the bracket 
4s anchored, are loose, Also, & saicty chain should bo pr at 
the opening os the rail on the second floor landing, 


The fire escape Renata on second floor, southeast side of the build. : cae 
-4ng, should de provided with an opening and safety chain. 


Jae chimney leans badly and should be checked to insure that it is 
safe and sound, ; 


Hr, dJorome S,. Murray 


. 8 The west wall. of t ars of the building appears to be vnsate 
since it has assun » position that ie noticenvly ont of vertical. 


Your cooperation in correcting thece deficiencies will be, appreciated, 


. 


Sincerely yours" 


er tf 2 
STL r ECen & 


(Defendant's Exhibit 25] 
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aro: 
= CAD Bezenny 


— 
Fors 


SLs cares oat 4 


April 1, 1957 


Mr. Georgo A. Smith 

Manager, Worth Aros 

Rogion 3: = Rofs SPay 
Gonerel Sorvicos Acwinistritions 

Washington 25, D.-¢. - 


Deer lir. Smiths 
| «It is my understanding thet GSA. will tako onre 
of item #2 (referring to olovator repairs) in your letter 
of Fobruary 27, 1957, in lion of voinbursing Mr. Murray 
for hia oxpenso of bosior operavions and onl purohasod 
Lor the Stovert Building after the Bureau of Ships had 
taken possossion. 


hank you Lor your considoration in this mattor. 


Vory truly yours, 


WILLIAM . ALTHORF 


et As 
ee 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,747 


ALICE W. JOHNSON, 
Appellant 


v. 


JEROME S. MURRAY, 
Appellee 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 
ED 


ty gcT 17 1969 


Samuel C. Klein 
910 17th Street, N.W. 
Simon Tucker Washington, D.C. 20006 


Of Counsel Attorney for Appellant 


Washington, 0. C. - THIEL PRESS - 202 - 393-0625 


(i) 


TABLE OF CONTENTS 


JURISDICTIONAL STATEMENT 

STATEMENT OF ISSUES PRESENTED FOR REVIEW 
STATEMENT OF THE CASE 

SUMMARY OF THE ARGUMENT 

ARGUMENT 


1. The Court below erred in directing a verdict for defendant on 
the ground that, under the lease, the defendant had no responsi- 
bility for the condition of the elevator at the time when the injury 
to plaintiff occurred, (a) because the lease placed on the owner 
responsibility for providing continuously during the occupancy 
of the building by the Government, elevators in good Operating 
condition, and for maintaining the elevators in a state of repair 
and good working order and replacing them in whole and in part 
when, for any reason, they failed to remain in servicable condi- 
tion; while the lease put upon the Government only the responsi- 
bility for current maintenance and custodial services with respect 
to the elevators; and further (b) because the lease put upon the 
defendant-owner the responsibility for making repairs needed in 
the structure of the building; and the jury could have found that 
the elevator fall which injured plaintiff resulted from a state of 
disrepair of that part of the building structure in which the ele- 
vator installation was seated. 


. The Court below erred in directing a verdict for the defendant- 
owner because, regardless of whether or not the lease is 
interpreted to put specifically upon the owner the responsibility 
for keeping the elevator in repair and in safe condition, the 
owner was responsible under the Elevator Regulation of the 
District of Columbia, for doing so. 


. The Court below erred because the defendant-owner was 
responsible for the condition of the elevator as of the time the 
building was leased out to the Government and there is evidence 
in the record which could reasonably support a jury verdict that 
the accident stemmed from the condition of the elevator pre- 
dating the commencement of the lease, and the jury could have 


found that negligence of the defendant-owner with respect to the 
condition of the elevator pre-dating the lease, was an essential 
contributing cause of the elevator accident. 


4. Under the law in this jurisdiction the defendant-owner retained 
responsibility under the lease for keeping in repair and in safe 
condition, the elevator and the associated structural elements, 
bore the responsibility under the D. C. Elevator Regulations for 
the safe condition of these and had the responsibility for any 
injury that a jury might find arose from the condition of the ele- 
vator prior to the moment when the premises were turned over 
to the Government-Lessee 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,747 


ALICE W. JOHNSON, 
Appellant 


Vv. 


JEROME S. MURRAY, 
Appellee 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an action for damages resulting when an elevator in 
which she was riding as a passenger fell causing injuries to the plaintiff. 
The case was tried before the Honorable Joseph C. McGarraghy, 
United States District Court Judge, and a jury, in a trial running 
from November 4, 1968 to November 25, 1968. At the end of the 
trial the Court granted defendant’s motion for a directed verdict! 
The order was entered November 25, 1968. The appeal was filed 
December 5, 1968. 


The jurisdiction of this Court rests on 28 U.S. Code 1291. 


A segment of this case was 


U.S. of “merica, No. 21,357, decided’ before this Court: 


» decided October 31, 1968, 


Murray v. 


STATEMENT .OF THE ISSUES PRESENTED FOR REVIEW 


This appeal involves the following issues: 


1. Whether ' the owner of a building is responsible for the 
condition of the elevator in the building in which elevator an 
employee of the Government is injured, when the building was 
occupied by the Government under a lease containing the following 
provisions: 


a. The owner “shall furnish to the Government, 
during the occupancy of said premises, under the 
terms of this lease, as part of the.rental considera- 
tion, the following: The building and all appurte- 
nances thereto belonging, including all operating 
and service facilities and equipment existing at the 
time of occupancy or agreed upon”; 


The owner “shall make all necessary repairs to the 
exterior walls, roof and structure of the building, 
including exterior painting required for the preser- 
vation thereof”; 


..The owner “shall replace in whole or in part any 
facilities and/or mechanical installations which 
through deterioration or faulty construction make 
it impossible to provide the services available or 
agreed upon at the time of Government’s occu- 
pancy of the leased premises”; 


. “The Government shall, at its expense, furnish all 
necessary labor and material for the maintenance 
and custodial services of the building including 
interior painting, maintenance of mechanical equip- 
ment, alterations, or additions to plumbing, heating 
and electrical facilities”. 


2. Whether under The Elevator Regulations of the District of 
Columbia, the owner of the building retains responsibility for the 


condition of the elevator in which the injury occurred, despite’ the 

fact that the building was leased to and occupied by the Govern- 
ment, particularly when the lease states that the owner shall “com- 
ply with all local ordinances, regulations and statutes relating to 
buildings and their equipment” and shall “make or have made such 
changes as required to bring such structure or equipment into con- 

formity therewith”. 


3. Whether, even assuming the terms of the lease relieve the 
owner of the building of responsibility for the condition of the ele- 
vator, the owner can be held responsible for the condition of ‘the 
elevator existing at the time of and before the lease, where the con- 
dition of the elevator is found by a jury to cause an accident and 
injury during the term of the lease. 


STATEMENT OF THE CASE 


Appellant is the plaintiff in a suit for injuries sustained when 
an elevator fell two and a half floors. Appellee, the defendant 
below, is the owner of the building in which the elevator fall had 
occurred. At the time of the elevator fall, the building was under 
lease to the Government, and the plaintiff was an employee of the 
Government working in the building. 


Prior to the trial below, defendant had made a Motion for 
Summary Judgment on the ground that, under the lease to the Gov- 
ernment, the defendant had no responsibility for the condition of 
the elevator leading to the accident and injury to plaintiff. This 
Motion for Summary Judgment by the defendant was denied May 3, 
1968. A Motion for Summary Judgment by the plaintiff was also 
denied. 


The trial below commenced November 4, 1968. Plaintiff placed 
in evidence her own testimony, the testimony of the elevator oper- 


STATEMENT .OF THE ISSUES PRESENTED FOR REVIEW 


This appeal involves the following issues: 


1. Whether ‘the owner of a building is responsible for the 
condition of the’ elevator in the building in which elevator an 
employee of the Government is injured, when the building was 
occupied by the Government under a lease containing the following 
provisions: 


a. The owner “shall furnish to the Government, 
during the occupancy of said premises, under the 
terms of this lease, as part of the.rental considera- 
tion, the following: The building and all appurte- 
nances thereto belonging, including all operating 
and service facilities and equipment existing at the 
time of occupancy or agreed upon”; 


The owner “shall make all necessary repairs to the 
exterior walls, roof and structure of the building, 
including exterior painting required for the preser- 
vation thereof”; 


..The owner “shall replace in whole or in part any 
facilities and/or mechanical installations’ which 
through deterioration or faulty construction make 
it impossible to provide the services available or 
agreed upon at the time of Government’s occu- 
pancy of the leased premises”; 


. “The Government shall, at its expense, furnish all 
necessary labor and material for the maintenance 
and custodial services of the building including 
interior painting, maintenance of mechanical equip- 
ment, alterations, or additions to plumbing, heating 
and electrical facilities”. 


2. Whether under The Elevator Regulations of the District of 
Columbia, the owner of the building retains responsibility for the 


condition of the elevator in which the injury occurred, despite the 

fact that the building was leased to and occupied by the Govern- 
ment, particularly when the lease states that the owner shall “com-. 
ply with all local ordinances, regulations and statutes relating to 
buildings and their equipment” and shall “make or have made such 
changes as required to bring such structure or equipment into con- 
formity therewith”. | 


3. Whether, even assuming the terms of the lease relieve the 
owner of the building of responsibility for the condition of the ele- 
vator, the owner can be held responsible for the condition of the 
elevator existing at the time of and before the lease, where the con- 
dition of the elevator is found by a jury to cause an accident and 
injury during the term of the lease. 


STATEMENT OF THE CASE 


Appellant is the plaintiff in a suit for injuries sustained when | 
an elevator fell two and a half floors. Appellee, the defendant 
below, is the owner of the building in which the elevator fall had 
occurred. At the time of the elevator fall, the building was under 
lease to the Government, and the plaintiff was an employee of the: 
Government working in the building. 


Prior to the trial below, defendant had made a Motion for 
Summary Judgment on the ground that, under the lease to the Gov- 
ernment, the defendant had no responsibility for the condition of | 
the elevator leading to the accident and injury to plaintiff. This; 
Motion for Summary Judgment by the defendant was denied May 3, 
1968. A Motion for Summary Judgment by the plaintiff was also | 
denied. 


The trial below commenced November 4, 1968. Plaintiff placed 
in evidence her own testimony, the testimony of the elevator oper- 


ator at the time of the accident, and, among others, the testimony 
of Government personnel responsible for the safe condition of ele- 
vators in buildings occupied by the Government, including personnel 
who had inspected the elevator wherein the injury had occurred both 
before and immediately after the accident. The lease was not placed 
in evidence as part of the plaintiff's case. At the end of the plain- 
tiff’s case, defendant moved for a directed verdict on the ground 
that the defendant had no responsibility for the condition of the 
elevator at the time the accident and injury occurred. The trial 
Judge denied this motion. 


Defendant then put on his case, and put into evidence testimony 
from Government and District of Columbia personnel who had 
inspected the elevator before and immediately after the accident, 
from an expert witness on elevator manufacturing and installation, 
and from the defendant-owner of the building and his son-in-law 
who had assisted him in negotiating the lease of the building to the 
Government. In the court of the testimony by these latter two, the 
lease between the owner of the building and the Government was 
put into evidence. 


After termination of the defendant’s case and some rebuttal 
testimony by plaintiff, the defendant made a motion for a directed 
verdict on the ground that, under the lease the Government, not - 
the defendant, had responsibility for the condition of the elevator 
at the time the accident took place. 


On November 25, 1968—after a trial that had been running 
since November 4, the Judge below granted defendant’s motion for 
a directed verdict; thereby, in effect, reversing the pre-trial denial of 
the Motion for Summary Judgment. 


The ruling of the court below forming the basis of this appeal 
appears at Tr. pp. 580-3 and at pp. 12-1) of Appendix. 


In the course of his ruling, the trial Judge stated as follows: 


. . . in my view of the case, and my interpretation of 
the relationship between the United States and the 
owner of the building, and my view of the interpre- 
tation of the Lease, there is no issue of fact here to 
submit to the jury. I am of the opinion, as a matter 
of law, that there is no liability on the part of the 
owner of the premises under the circumstances of this 
case . . . I have come to the conclusion that the 
plaintiff has not shown any duty owing by the 
defendant to a passenger on the elevator who was an 
employee of the United States . . . The Court finds, 
as a matter of law, under the terms of the Lease, the 
owner of the building was not required to take any 
further action to repair the elevator, under the cir- 
cumstances. (Transcript pp. 580-3). 


SUMMARY OF THE ARGUMENT 


1. The Court below erred in directing a verdict for the 
defendant-owner on the ground that, under the lease, the defendant 
had no responsibility for the condition of the elevator at the time | 
when the injury to plaintiff occurred: 


a. Because the lease put upon the defendant-owner 
responsibility for providing continuously, during the 
occupancy of the building by the Government, eleva- 
tors in good operating condition, and for maintaining 
the elevators in a state of repair and good working 
order and replacing them in whole and in part when, 
for any reason, they failed to remain in serviceable 
condition; while the lease put upon the Government 
only the responsibility for current maintenance and 
custodial services with respect to the elevators; and 


b. Because the lease put upon the defendant-owner 
the responsibility for making repairs needed in the 


structure of the building; and the jury could have 
found that the elevator fall which injured plaintiff 

resulted from a state of disrepair of that part of the 
building structure on which the elevator installation 

was seated. 


2. The Court below erred in directing a verdict for the 
defendant-owner because, regardless of whether or not the lease is 
interpreted to put specifically upon the owner the responsibility for 
keeping the elevator in repair and in safe condition, the owner was 
responsible under the Elevator Regulation of the District of Columbia 
for doing so. 


3. The Court below erred in directing a verdict for the 
defendant-owner, because the defendant-owner was responsible for 
the condition of the elevator as of the time the building was leased- 
out to the Government, there is evidence in the record which could 
reasonably support a jury verdict that the accident stemmed from 
the condition of the elevator pre-dating the commencement of the 
lease, and the jury could have found, if the trial Judge had per- 
mitted the case to go to it, that negligence of the defendant-owner 
with respect to the condition of the elevator pre-dating the lease was 
an essential contributing cause of the elevator accident in which 
plaintiff-appellant was injured. 


4. Comparative analysis of decided cases in this area of the law 
shows that the defendant-owner in this case retained the responsibil- 
ity under the lease for keeping in repair and in safe condition the 
elevator and the associated structural elements, bore the responsibil- 
ity under the D. C. Elevator Regulations for the safe condition of 
these, and had the responsibility for any injury that a jury might 
find arose from the condition of the elevator prior to the moment 
when the premises were turned over to the Government-lessee. 
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ARGUMENT 


1. The Court below erred in directing a verdict for the 
defendant-owner on the ground, that, under the lease, the 
defendant had no responsibility for the condition of the 
elevator at the time when the injury to plaintiff occurred: 


a. Because the lease put upon the defendant-owner responsibility 
for providing continuously, during the occupancy of the 
building by the Government, elevators in good operating condi- 
tion, and for maintaining the elevators in a state of repair and 
good working order and replacing them in whole or in part 
when, for any reason, they failed to remain in serviceable con- 
dition; while the lease put upon the Government only the 
responsibility for current maintenance and custodial services 
with respect to the elevators; and 

. Because the lease put upon the defendant-owner the responsibil- 
ity for making repairs needed in the structure of the building, 
and the jury could have found that the elevator fall which 
injured plaintiff resulted from a state of disrepair of that part of 
the building structure on which the elevator installation was 
seated. 


The basic rule for allocating responsibility over the condition 
of the elevator as between the defendant-owner and the Government- 
tenant was stated by the defendant himself in his pre-trial Motion 
for Summary Judgment, in which he points out that Bowles v. 
Mahoney, 91 U.S. App. D.C. 155, 202 F.2d 320 (1952), quoted 
with approval the following paragraph from Security Savings and. 
Commerce Bank v. Sullivan, 49 App. D.C. 119, 120, 261 F.461 
(1919): 


._. . it is settled law that where the owner of premises 
by lease, parts with the entire possession and control 
of the premises, and the tenant either by express pro- 
vision of the lease or by the silence of the lease on 
that subject, assumes liability for the keeping of the 
premises in proper repair, the tenant and not the 
owner will be liable in cases of an accident due to 


negligence in allowing the premises, or any portion 
thereof, to get out of repair. 


In the case at hand, the lease is not silent, but speaks directly on 
the question of whether the Government-tenant assumed liability for 
keeping the elevator in proper repair or left this responsibility 
squarely on the shoulders of the defendant-owner. Paragraph 6 of 

the Lease (Defendant’s Exhibit 23) contains the provisions in point. 
Paragraph 6 of the Lease starts out by saying: 


The Lessor shall furnish to the Government, during 
the occupancy of said premises, under the terms of 
this lease, as part of the rental consideration, the fol- 
lowing: 

The’ building and all appurtenances thereto be- 
longing, including all operating and service facilities 
and equipment existing at the time of occupancy 
or agreed upon by the Government and the Lessor. 


Obviously, under the heading of “all operating and service facilities 
and equipment”, this provision requires the defendant-owner furnish 
the elevators in the building leased to the Government. Obviously, 
also, it requires the defendant to furnish the elevators during the 
entire period of occupancy by the Government under the lease; and 
to furnish elevators in continuously operating condition during the 
running of the Government’s occupancy of the building. For, if at 
any time during the term of the lease the elevator is not in operating 
condition, the defendant-owner is falling down on his undertaking to 
furnish “during the occupancy of said premises, under the terms of 
this lease . . . all operating and service facilities and equipment”. To 
furnish an elevator installation with an elevator that is not working, 
would be to furnish a useless shaft with some meaningless objects of 
steel and wood' suspended in it; it would not be the furnishing of 
something that functions as an elevator—that provides the service of 
going up and going down. 


Clearly, therefore, under this term of the lease, the defendant- 
owner, not the Government, was burdened with the responsibility of 
keeping the elevator in the functional state of a serviceable and 
operating elevator. It was for the defendant-owner to look to see,’ 
throughout the occupancy of his building by the Government, that 
the elevators were kept in such a condition that they did not break 
down, become inoperable, become unserviceable. This was not only 
a responsibility to repair the elevators if and after they broke down; 
but also a responsibility to tend to them and watch over their con- 
dition so as to prevent their breaking down. For, to the extent that 
the defendant-owner, by lack of preventive care of and guardianship 
over the elevators, permitted them to break down or become unserv- 
iceable, and suffered the building to remain without the services of 
the elevator, he would be violating his contract obligation to contin- 
uously provide to the Government a building with “operating and | 
service facilities and equipment” in a state of functional integrity. 
In other words, during any period of time when the elevator was 
not operating, the Government would, in theory, be entitled to 
damages for non-performance by the defendant owner of his under- 
takings under the lease-contract. Thus, under the term of the lease 
above-quoted, the defendant-owner and not the Government-tenant 
“assumes liability for the keeping of the premises in proper repair’, 
to use the words in the rule laid down by defendant’s own counsel 
as cited above, and “will be liable in cases of an accident due to 
negligence in allowing the premises, or any portion thereof [in the 
case at hand, the elevator], to get out of repair.” Security Savings 
and Commerce Bank v. Sullivan, 49 App. D.C. 119. 


Paragraph 6 of the lease goes on in its next section to spell out 
the obligation of the defendant-owner to keep in necessary repair 
the walls, roof and structure of the building, the relationship of 
which to the issues presented by this appeal will be discussed later. 
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Then this next section goes on to say: 


[The defendant-owner] shall replace in whole or in 
part any facilities and/or mechanical installations 
which through deterioration or faulty construction 
make it impossible to provide the services available 
or agreed’ upon at the time of the Government’s 
occupancy of the leased premises. 


That the phrase “facilities and/or mechanical installations” includes 
the elevator in the building is, of course, beyond the pale of doubt. 
The phrase “deterioration of faulty construction” covers everything 
that might go wrong with the elevator—whether the difficulty stems 
from the original construction of the elevator, or arises after the 
elevator is put into operation and as a result of its being in use. The 
term “replace in ‘whole or in part” covers repairs that involve sub- 
stituting new parts for defective or deteriorated and broken parts of 
the elevator, and’ also substituting an entire new elevator assembly 
or installation for the old. Finally, the concept of difficulties which 
“make it impossible to provide the services available or agreed upon” 
would seem to include not only complete operational and mechani- 
cal breakdowns of the elevator but also situations where little things 
are going wrong in the operation of the elevator so frequently that 
the elevator is not providing reasonably effective service in getting 
people and things up and down. 


It follows ‘from the above semantic examination that the 
defendant-owner retained the responsibility under the lease to take 
care of the elevators and see that they remained in good, effective 
operating condition, and to guard against every circumstance in the 
condition of the elevator that might cause it to break down or be- 
come unserviceable in terms of reasonably effective operation. The 
second provision of the lease here under consideration supplements 
the first provision discussed above, and the two together constitute 
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a complete expression of responsibility on the part of the defendant- 
owner for keeping the elevator in a state of repair and good working 
operation. Thus, the first provision says that the defendant-owner 
has responsibility for providing, over the life of the lease to the Gov- 
ernment, working elevator facilities; and the second one renders this 
responsibility in more specific terms by saying that, should the ele- 
vator break down or assume a state or condition in which it cannot 
render reasonable service, the defendant is obligated to make the 
required repairs and replacements. In other words, the defendant- 
owner is responsible for providing a continuously working elevator 
and, should it stop working, get it back into that state. Thus, again 
applying the test cited by defendant himself, it is the defendant- 
owner, not the Government-defendant, who, under the lease; 
assumes liability for the keeping of the premises [in particular in this 
case, the elevator] in proper repair . . .,and . . ..will be liable in 
cases of an accident due to negligence in allowing the premises, or 
any portion thereof [again, the elevator, in this case] to get out of 
repair.” 


The next section of paragraph 6 of the lease speaks first of the 
responsibility on the defendant-owner to comply with municipal 
ordinances and regulations relating to buildings and their equipment, 
the relationship of which to the issues presented by this appeal will 
be discussed later. Then, paragraph 6 concludes by stating: 


The Government shall, at its expense, furnish all 
necessary labor and material for the maintenance and 
custodial services of the buidling, including . . . main- 
tenance of mechanical equipment . . . 


The ‘“‘maintenance” responsibility assumed by the Government in 
this provision, viewed in the context in which it is set, as to do 
with small-scale current-type operations such as furnishing “labor 
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and material” and provision of “custodial services”. It has nothing 
to do with such things as provision of equipment and facilities, and 
making repairs on or replacing equipment and facilities to keep them 
in good safe operational condition. Maintenance has to do with 
such day-to-day functions as oiling, greasing and cleaning equipment, 
repacking bearings, replacing fuses, bulbs and fluorescent tubes, 
tightening and replacing screws, bolts, hinges and floor bolts, and 
the like. No doubt it includes minor repairs. But maintenance 
functions would not involve major repairs, that is to say, anything 
other than minor repairs. 


Not only as a matter of verbal and definitional concept, but 
also by way of its location in paragraph 6 of the lease and its rela- 
tion to the other provisions of paragraph 6 can the provision on 
maintenance functions be seen to involve nothing beyond minor 
repairs. Thus, as has been pointed out, paragraph 6 first contains a 
sequence of provisions laying responsibilities on the defendant-owner 
for providing and attending to the condition of the building and its 
fixtures: that is, to furnish on a continuous operational basis the 
building and its facilities and equipment; to take care of and repair 
where necessary the exterior walls, roof and structure of the build- 
ing, and keep the building in a weathertight condition; to repair and 
replace any facilities and mechanical installations which fail to oper- 
ate properly; and, to comply with all municipal ordinances and regu- 
lations relating to buildings and their equipment, including making 
such changes as required to bring such structure or equipment into 
conformity with the municipal legal requirements. Then, and only 
then, does paragraph 6 undertake to complete the picture of alloca- 
tion of responsibilities, by speaking of the current day-to-day func- 
tions of “maintenance and custodial services of the building”, and 
placing the responsibility for these on the current day-to-day occu- 
pant of the leased building—the Government. Thus, all responsibil- 
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ities for keeping the structure and its equipment in good repair are 
placed on the defendant-owner; the remaining responsibilities for 
keeping the building in a useable condition, having to do with ° ‘non- 
structural” aspects or routine maintenance and custodial operations, 
are placed on the Government-tenant. 


It should be mentioned that paragraph 6 of the lease concludes 
by putting upon the Government responsibility for “alterations or ' 
additions to plumbing, heating and electrical facilities, partition 
work, floor covering, and any other physical improvements required 
for the specific needs of the Government (italics supplied.)” But 
this has to do with the provision of things beyond what the defend- 
ant-owner was required to provide when turning the building over to 
the Government at the beginning of the lease term. It has nothing 
to do with the allocation of responsibilities for repair of the build- 
ing 4. 1 the equipment in it, that was turned over to the Government. 


Thus, the line-up of responsibilities in paragraph 6 of the lease 
is such that, as between the defendant-owner and the Government: 
tenant, it was the former who was obligated to keep the elevator in 
good condition and make basic repairs needed on it. And, conse- 
quently, it was the defendant-owner who would be liable for any 
accidents and injury resulting from negligent inattention to it when 
it fell out of repair, and from negligent failure to make repairs to 
keep in in proper and safe condition. Surely, it cannot be said that 
the responsibilities for maintenance and custodial services placed 
upon the Government-tenant at the tail-end of paragraph 6 in the 
lease give it responsibility for seeing to such repairs in the elevator 
installation as will avoid accidents of the type that happened in this 
case, where. the elevator shaft (that is, axle) broke, the elevator 
dropped two and a half floors, the elevator became totally inoper; 
able, and a new shaft or axle had to be machined and installed; a 
new babbitt or bearing made, and new steel cables put in, before the 
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elevator could be put back into operation again. Surely, it must 
rather be said that the responsibility for attending to repairs that 
would prevent such an accident as puts the elevator totally out of 
commission rests on the party upon whom paragraph 6 of the lease 
places the basic set of responsibilities for providing an elevator in 
good operating condition throughout the life of the lease, for repair- 
ing and replacing the elevator whenever it broke down or fell into 
unserviceable condition, and for complying with any municipal ordi- 
nances and regulations requiring that elevators be kept in good and 
safe operating condition. 


The defendant-owner and his son-in-law agent testified on the 
trial that the Government never asked them to do anything so far as 
the elevator was concerned, and that they did not do anything to 
the elevator, or even send any men to examine it, from the begin- 
ning of the leas¢ in 1957 to the time of the accident in 1961 (Tr. 
pp. 493-4, 523-5). This is merely a manifestation of the negligent 


inattention on the part of the defendant-owner, to the condition of 
the ancient elevator involved here; and a manifestation of his failure 
to pay heed to his responsibility under the lease to see that the ele- 
vator remained in a good, safe, operating condition. His obligation 
under the lease to watch out for the condition of the elevator and 
keep in in good repair did not come into play only when the Gov- 
ernment called upon him; it did not require a call from the Govern- 
ment to activate it. 


Nor does ‘the fact that the Government’s General Services 
Administration did some work on the elevator, even to the extent 
of replacing the’ broken shaft or axle involved in the accident in this 
case, vary the very clear-cut allocation of responsibilities spelled out 
in paragraph 6 of the lease. To the extent that this work went be- 
yond routine maintenance and minor repairs, it merely reflects the 
fact that the General Services Administration had elevator machine 
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shops of its own where repair work could be done very expeditiously, 
and that the Government was anxious to get elevators back into 
service in buildings it was occupying without waiting for owner ofi 
the building, in this case, to arrange on the commercial market for 
elevator repair services. This is reflected in the following testimony 
by the elevator supervisor of the Government’s General Services 
Administration who was responsible for the elevator in the building 
where the accident took place: 


Q. ... you mentioned that you and several other 


gentlemen repaired this over the weekend. 
* * * 


A. I think we worked through Friday night till Sat- 
urday, and of course, we all got kind of tired, and we 
went home and had a few hours’ sleep. I think the 
machine shop had about three of four men working 
on it all the time. What I mean by that, I believe 
they had 2 men on and 2 men off, something like 
that, so that we could get this piece of equipment 
back in service as soon as possible. (Tr. pp. 280-1) 


That the Government could have, under the lease, requested 
the defendant-owner to do the work is reflected in the testimony of 
the defendant-owner himself. When asked on cross-examination 
whether he was required to make major repairs, while the Govern- 
ment was required to take care of maintenance, he responded: “If 
they called us for a major repair, we were required to.” (Tr. p. 507). 
In fact, the long-time operator of the elevator which broke and fell 
testified that personnel sent by Mr. Murray had come to examine 
the elevator a month before the accident (the elevator operator did 
not “give them the car’ because they were not accompanied by 
General Services Administration personnel, as required). (Tr. pp. 67- 
8). Again, the Supervisory Engineer of the Elevator Design Section 
in the Public Buildings Service of General Services Administration 
testified that, when he was called to the elevator accident, he 
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attempted to contact the defendant-owner and then his son-in-law 
agent, but nobody was able to reach them (Tr. p. 76-26 and p. 76- 
30). (The inability to reach the defendant-owner is part of the 
reason why the Government went ahead and itself did the work of 
replacing the broken shaft or axle, as well as replacing the worn bab- 
bitt or bearing and the torn steel ropes or cables.) Mention might 
also be made of the testimony by the Supervisory Engineer of the 
Elevator Design Section, relating to a time subsequent to the eleva- 
tor accident: 


Q. Did! you have any discussion with the landlord, 
Mr. Murray, regarding the elevator? 


A. Yes, I did, at a later date. This was after we 
had repaired—not we, but Mr. Murray’s agent had 
repairs—(At this point, counsel for the defendant 
objected, on the ground that this was not relevant to 
the elevator accident, and the trial Judge sustained 
this objection; although the testimony is relevant to 
the question of whether the defendant-owner retained 
elevator repair responsibilities under the lease, and 
hence may be considered by this appellate court as 
can any other testimony erroneously ruled out. (Tr. 
p- 76-38) 


Finally, some testimony about the practice in connection with 
the allocation of elevator repair responsibilities between the defend- 
ant-owner and the Government-tenant might be noted. The Realty 
Officer in the General Services Administration who had responsibility 
for the negotiation of the lease between the defendant-owner and 
the Government:tenant testified under cross-examination as follows: 


Q. Do you know who the employees were of Gen- 
eral Services Administration assigned to perform 
repairs at the Stewart Building on behalf of General 
Services Administration? 
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A. No, I don’t, because they would be under the 
Area Manager, sir. 


Q. So you have no idea how the repairs were 
made or who made the repairs to the elevator? 


A. I know generally how they are made. They 
are just made day to day repairs, not replacements. 


Q. Not mechanics? 
A. Only for greasing and keeping it in operation, 
not for the replacement of parts. 


Q. But you don’t know what was done at the 
Stewart Building? 


A. No, I’m not a mechanic. I don’t know, sir. 
(Tr. pp. 198-9) 


The General Services Administration employee who did maintenance 
and repair work on elevators in Government buildings and in private 


buildings leased by the Government, and who had responsibility for 
servicing the elevator in which the accident occurred, testified as a 
witness for the defendant and said the following under cross-exami- 
nation: 


Q. But isn’t it true that all your function there 
was to grease and make repairs? 

A. My job to oil, clean, grease and make repairs? 

Q. No, I-didn’t say anything about repairs. 


A. I am trying to repeat your question in order 
to answer it. 


Q. Wasn’t your function in respect to the Stewart 
Building solely to grease, oil, clean and perhaps put 
fuses in if a fuse blew? 


A. Make minor repairs. 
Q. No repairs actually? 
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A. Again, there, as I understand, it would depend 
on the terms of the lease. If the owner was held 
responsible for major repairs (italics supplied), he 
made them; if it was agreed between the owner and 
the Government that the Government had full main- 
tenance (italics supplied) on the elevator, then we, 
the shop, would make the repairs if we were suffi- 
ciently equipped to do it. That is, if we had the 
equipment to make the necessary repairs. 


Q. With respect to the Stewart Building, do you 
know what your role was there? 


A. In as far as the lease is concerned, no sir. 


Q. I’m not talking about the lease. Where you told 
what you were supposed to do in that building? 


A. Maintain the elevator. 

Q. Did that include the repairs? 

A. Minor repairs, yes (italics supplied). 
Q. What would constitute minor repairs? 


A. Replacing of a shunt—this is a little wire that 
runs from one contact to another contact; to oil, 
grease, sweep the pit in the machine room, keep the 
hatchway clean, keep the main rails oiled—stuff like 
that. 


Q. That was the limit of your duties with respect 
to the Stewart Building? 


A. Yes, because I don’t recall ever having any 
major repairs or breakdown in that building, so I 
can’t answer truthfully. Other than this present break- 
down we are talking of, I don’t recall of any other 
major repair work in that building. 


Q. I was, in addition, asking you whether you 
knew what you were supposed to do in the Stewart 
Building. 


A. We did what we were supposed to do. 
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Q. But you were not instructed as to how far 
your maintenance was to go? 

A. No, sir. 

Q. You were never told that? 

A. No, sir. Any time a question came up, I always 
told my supervisor who, in turn, then would take it 
up with the building manager, and he would look up 
the lease to see if we were required to do it. 

Q. I see. But you yourself were never told how 
far you were supposed to go? 

A. No. (Tr. pp. 261-3) 


Thus, this witness is saying that, as the person responsible 
for the regular servicing of the elevator in question on behalf of the 
Government, his services extended only to maintenance-type repairs, 
and those responsible for determining the Government’s role under 
the lease with respect to taking care of the elevator never assigned 
him any repair work other than of a minor sort. 


Clearly, there is no basis in this case for considering whether 
there was a course of practice which varied the allocation under the 
lease of responsibilities for keeping the elevator in a state of good 
repair and safe operation. And, the trial Judge rested his ruling for 
the defendant on the lease, not on a course of practice contrary to 
the lease. In fact, the question of a course of practice going so far 
as to modify the legal obligations and responsibilities agreed upon’ in 
a lease would surely be a question for the Jury to decide upon—it 
could not be subject to a directed verdict by a trial Judge since, un- 
like a written lease whose words are open to definitive interpretation 
by a trial Judge, it would involve inferences to be drawn from con- 
flicting and imprecise evidence about human conduct and actions in 
all their variety and ambiguous implications. 
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Under the terms of the lease, the defendant-owner is clearly 
responsible for the structural characteristics of the building, and for 
keeping these in repair and in safe condition, so that no injury to 
persons results from the state of these. Not only does the pertinent 
paragraph of the lease (number 6) open up by saying: 


“The Lessor shall furnish to the Government, dur- 
ing the occupancy of said premises, under the terms 
of this lease . . . the building and all appurtenances 
thereto belonging.” 


but the third sub-paragraph thereof states: 


The Lessor shall make all necessary repairs to the 
exterior walls, roof and structure of the building, in- 
cluding exterior painting, required for the preserva- 
tion thereof .. . 


The word “exterior” modifies only the word “walls”, and not the 
words “roof” and “structure”. This is so because one would not 
refer to “exterior roof’; and because the term “exterior walls” 
already encompasses the exterior structure of the building. So the 
reference to “‘structure’”, over and above “exterior walls”, must refer 
to the interior structure of the building. 


Paragraph 6 goes on to say, in its fourth sub-paragraph: 


The Lessor agrees to comply with all local ordi- 
nances, regulations and statutes relating to buildings 
_. . to make or have made such changes as required 
to bring such structure .. . into conformity therewith, 
and to pay all taxes, duties or charges levied or to be 
levied, on said premises during the term of this lease, 
except gas, electric current, water charges and fuel. 
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Finally, paragraph 6 of the lease concludes by saying: 


The Government shall, at its expense, furnish all 
necessary labor and material for the maintenance and 
custodian services of the building, including interior 
painting . . . partition work . . . floor covering, and 
any other physical improvements required for the 
specific needs of the Government. 


Again, it is made clear from this set-up of allocation of obliga- 
tions that the basic responsibility for repairs, with respect to the 
structural aspects of the building, lies with the defendant-owner, 
while the responsibility for only routine, current, minor mainte- 
nance-type of repairs lies with the Government-lessee. 


There is evidence in this case from which the jury could 
reasonably have found that the injury to plaintiff resulted from a 
structural defect or deterioration affecting the elevator installation. 


Thus, the Supervisory Engineer of the Elevator Design Section in 
the Public Buildings Service of General Services Administration, 
who testified as the basic witness for the plaintiff, stated the fol- 
lowing: 


Q. What are the structural support beams? 


A. Structural support beams are the building 
beams. 

Q. What did they look like? Did you look at 
them? Could you describe them? 


A. They were heavy, what we call H-Section 
beams, like I beams. They are metal and formed just 
like an I. 


Q. Are they mounted in the walls? 
A. Yes, they are mounted in the walls. 


Q. Can you describe how they were mounted in 
this situation? 
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A. The first piece at the top, where the bearing is, 
on the left side, is a machine support beam. Its pur- 
pose is to furnish support for that deflection sheave, 
and it was’ knocked out of line, out of alignment 
really, and it was tilted over. I would say, from 10 to 
12 degrees out of alignment; and when I went back 
to look at it, to see what had taken place, I observed 
along the line of sight on the beam, I could see that 
it was loose in the wall. 


You see, this beam (indicating) rests on what we 
call a bearing plate, or a beam seat. Mechanics call 
them beam seats. And this beam seat was worked 
out from the wall and had been working out for 
some while because the mortar was all powdered and 
was accumulated along-side the wall at the floor level. 


Then I wanted to determine why that was. I found 
that those two beams supporting that sheave were 
not tied toegether. This is something rudimentary. 


But the support was not there. They were not 
mechanically or structurally tied together so that they 
could not work apart. On one side were the supports 
going back to the counter-weight sheave, and they 
were both on the same side of the beam, not crossing 
over to the left-hand beam. (Tr. pp.76-21 to 76-22) 


A bit later on there was the following testimony from this same 
witness: 


By MR. KLEIN 


Q. Getting back to the cause of the break, you indi- 
cated that the seating in the beam had been working 
up and down. 

A. Yes, sir. 

MR. GALIHER: I object. I think counsel is now 
testifying, but nevertheless I withdraw my objection. 
THE COURT: You may proceed. 
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THE WITNESS: The beam was working back and 
forth, and the reason for this was that the bearing 
metal was all gone, and the shaft was turning against 
the flange of the bearing itself, and this was due to 
the high degree of friction. It would force the beam 
back and forth each time, and this was the reason it 
worked loose. 

Q. Was there some indication of how long that had 
been going on? 

A. Well, from the pile of mortar there, it had been 
going on for a long time. 

MR. GALIHER: Your Honor, I believe that that 
would be only speculation. 

THE COURT: I will overrule the objection. (Tr. p. 
76-25) 


Thus, there is a basis on which reasonable minds might conclude 
that an essential contributing cause of the accident was the struc- 
tural defect described in the words: 


those two beams supporting that sheave were not 
tied together. This is something rudimentary. But 
the support was not there. They were not mechani- 
cally or structurally tied together so that they could 
not work apart. 


And the jury could, without going beyond the scope of reasonable 
inference, conclude that, absent this structural defect, the elevator 
accident would not have occurred, at this time and with injury to 
this plaintiff. 


Defendant-appellee’s counsel cross-examined the above witness 
to impeach his testimony on the above aspect, and the following ex- 
changes took place: 
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Q. What is this right here, sir (indicating)? 


A. That’s the machine supporting [beam] —sup- 
porting the end of it right here (indicating)—the ma- 
chine to support. That goes back and shows that 
bearing plate just like this (indicating), in this manner. 
And here is [the] load bearing wall. (Tr. p. 76-46) 

* * * 


Q. Didn’t you tell us that you found mortar down 
on the floor and bricks that were loose in this part 
(indicating) of the— 


A. No, sir, I did not. 


Q. Well, where did you tell us that you found 
mortar and bricks loose? 


A. Along that beam, directly under the left pillow 
block. 


Q. Isn’t that just— 


A. No, that’s not the pillow block . . . the bearing 
plate would appear right here (drawing) where the 
beam entered a wall. This beam was imbedded into 
the wall. This is a wall underneath. It was brick 
wall, common brick wall with a mortar mix . . . and 
that mortar was piled up in this area, right here. 


Q. So, if it was there before the accident, it would 
have been obvious to anyone who had come to that 
vicinity for the purpose of inspecting the elevator, 
would it not? 


A. For someone. That’s right, for a qualified per- 


son coming to make an inspection should have caught 
that. 


Q. You mean that if I walked in there, I would 
not have been able to notice some mortar? 


A. Again, I say if you notice that you are an ex- 
ception because— 
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Q. Didn’t you tell us that it was part of the beam, 
where it was connected with the wall? 


A. It was where it connected with the wall. If 
you had seen that, you would immediately go up to 
see where it was coming from, and you would find, 
in the area between the brick and the plate and 
above it—the brick and the plate—the mortar was 
missing. 

Q. And that was available and visible to the naked 
eye, was it not? 


A. It was. 


Q. And if any of the men from General Services 
Administration had visited that area on the day that 
the accident occurred, before the accident occurred, 
they would have had no difficulty, mechanics, in 
observing the mortar, and then observing it was 
pulled away from the beams, that factor? 


A. Well, as I told you yesterday in the testimony, 
these grade mechanics that went up to the overhead 
were lower-grade mechanics or helpers, and their 
only purpose up there was to renew the grease in the 
bearings and oil up the governor and other parts to 
be oiled. They had no real training to discover any- 
thing like this. 


Q. Who had the real training to inspect something 
like this in General Services Administration? 


A. The only one authorized to make such inspec- 
tions like that would be an inspector. (Tr. pp. 76-70 
to 76-72) 

* * * 

Q. You suggested yesterday that perhaps the mor- 
tar out from the side, as you drew up here (indicating), 
had perhaps caused the shaft to pull away, is that 
right? 


26 


A. No, sir, I did not. I said that the eccen- 
tric motion of that shaft in the bearing caused 
that beam to move back and forth, and caused the 
mortar to fall out... Now, as the car would start 
into motion, this shaft would rock, first one way and 
then the other because of all that space . . . the shaft 
moved forward or moved back and in turn that 
moved this shaft forward or back, which in tur 
loosened the fastening in this wall. (Tr. pp. 76-65 to 
716-76) 

* * * 

Q. If the facts in this case, Mr. Schwieder, dis- 
close that prior to the happening of this accident at 
1:15 on Friday afternoon, that there had been no 
pulling away of the pillow block housing or the beam 
supporting it, from the wall, if they disclose that 
there was no mortar in the area, and if they disclose 
that there was no evidence of any wearing away in 
the part of the shaft that broke, then it would be a 
fact, would it not, that what you found when you 
visited the scene after the accident must have come 
as a result of the accident, is that not a fact? 

A. No, sir. 


* * * 


Q. Now, Mr. Schwieder, are you saying, then, that 
what caused the ropes to come off . . . was the fact 
that the beam supporting this pillow block has pulled 
to some degree away from the wall— 


A. Yes, sir. 

Q. —and that’s what you are saying happened at 
the time the accident occurred? 

A. That’s where—That beam moved out and was 
at a distince angle after the accident. In fact, the 
pulley was resting against there. 
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Q. Well, at the time of the accident, when this 
shaft broke, this caused all of the wires to come 
down on top of the pillow block, did it not? 


A. They rested partly on the pillow block. 


Q. When the wires came down on the pillow 
block, that meant that instead of the Car Idler sup- 
porting this car, all of its weight was then put, for 
the first time, on this pillow block, is that not a fact? 

A. The weight was put on that beam underneath, 
the structural beam. That’s where I found the ropes. 

Q. And isn’t that exactly what caused it to 
become dislodged, the beam, with the mortar and 
the bricks that you have spoken of? 


A. No, sir. When the sheave tilted and dumped 
off the ropes, it passed over that beam, right directly 
underneath the pillow block, and then came to rest 
down here on the structural member, where shown. 


Q. If the testimony in this case shows that there 
was no mortar there before the breaking of the shaft, 
and that there was mortar there at the time you 
arrived after the accident had happened, would it not 
therefore be a fact that the mortar and the bricks, 
their dislodging and the pulling away of the beam, 
had to happen at the time the accident occurred? 


A. No, sir, it would not. 


Q. Well, if there was no mortar there before the 
accident, where could it have come from? 


A. The mortar that was there was powdered to a 
fine degree and was discolored. 


Q. You are simply saying, then, that based on 
what you found after the accident, it had to be there 
before the accident? 


A. That’s right. 
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Q. So, if there is testimony of witnesses to the 
contrary who actually went there and looked at it, 
you still disagree with them? 


A. I do. 


Q. —even though they might be people from your 
own department, General Services Administration. 


A. I do, yes, sir. 


Q. If there was a pulling away for a period of 
time before the accident, of the pillow block from 
the wall, from the brick wall, would that not have 
caused the shaft to be dislodged from the pillow 
block and dropped down? : 


A. No, sir. 


Q. Would it not have caused the shaft to become 
dislodged and drop down without breaking? 


A. No, sir. It would have to come out of there 
entirely. 

Q. If this condition has existed, Mr. Schwieder, 
for any period of time prior to the accident, and if 
the Car Idler had been in this position (indicating), 
how would it have manifested itself so far as the 
operation of the car is concerned? . . . Let’s say for 
a week before that accident. 


A. There would be no appreciable notice except 
of a bumping in the car as the rope slipped on this 
sheave. This is called differentiation. The ropes have 
to travel at the same speed; and if they don’t there 
is a distinct thumping in the car as the ropes that are 
slow slip to catch up with the ropes that are fast, 
and this would be prevalent. 


Q. So, you would have had a bumping in the use 
of the car? 


A. That’s right. 
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Q. And you would have had a sound that was 
noticeable? 

A. There would be a sound. 

Q. There would be a sound. And this would have 
been a result of what you have described here? 


A. That’s right, before the shaft was broken, but 
as it was worn. (Tr. p. 76-78 to 76-82) 


So, counsel for the defendant-appellee attacked the witness’s 
testimony energetically, and tried to show that the evidence of : 
structural defect came into being as a result of the accident. The 
witness, however, insisted that the loose mortar and brick, and the 
indications of the elevator support beam coming loose from the wall, 
resulted from the fact that: 


The eccentric motion of that shaft in the bearing 
caused that beam to move back and forth, and caused 
the mortar to fall out . . . this shaft would rock, first 
one way and then the other because of all that space 
. .. which in turn loosened the fastening in this wall. 


and, as he had stated earlier, the fact that the beam was susceptible 
to moving and rocking back and forth, one way and then the other, 
was because: 


Those two beams supporting that sheave were not 
tied together . . . the support was not there. They 
were not mechanically or structurally tied together 
so that they could not work apart. (Tr. p. 76-22) 


Cousel for defendant-appellee then brought out that, in a pre- 
trial deposition, the witness had failed to mention the indications of 
structural defect. The exchange went on as follows: 


BY MR. GALIHER: 


Q. ... MR. KLEIN [asked:] ‘“‘Do you want to 
know how the accident happened or is this clear to 
you?” 

Then the lawyer from my Office . . - replied: Well, 
I think that—I don’t know. I think you have spelled 
it out fairly well in here. I guess it was due mainly 
to age. At least you feel that way, is that right?” 
THE WITNESS: That’s right. 

BY MR. GALIHER: 

Q. ‘And you answered, “It was old age, yes, sir, 
just deterioration over a period of time, you know, 
just continual wear until at last it was exhausted. 
This is it.” Were you asked that question and did 


you answer that way?” 
* * * 


A. That statement is true. There was the true 
condition of that elevator. 


Q. Were you asked that question? 


AL Very old and it was not very well maintained. 


MR. GALIHER: I ask that that go out, your Honor. 


THE COURT: The only question was: Did you 


make this statement as contained in the deposition? 
* * * 


THE WITNESS: Well, I said that. 
BY MR. GALIHER: 

Q. That was your complete statement concerning 
how the accident had happened? 

A. That’s right. 


Q. And no one inhibited you in any way at that 
time from giving your answer, as you chose? 


A. No, sir. (Tr. pp- 16-87 to 76-88) 
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The counsel for defendant-appellee then pointed out that, at a. 
previous, although aborted, trial of this cause, the witness had been : 
asked by the Court: “Could you determine what caused the shaft . 
to break?”’; and he had answered: 


Yes, sir, the bearing was completely worn out and 
the shaft came to rest upon that pillow block. 


... after a number of years of wear, it had consumed 
all of this babbitt and the shaft came to rest upon 
the steel pillow block. This set up a very high fric- 
tion, and the shaft gradually ground away against this 
pillow block until at last it could not support the 
weight any more and it fractured. (Tr. p. 76-89) 


Then the following exchange took place: 


[Q.] Do you remember being asked that question 
and answering that way? 

A. Yes, sir. 

Q. And you said absolutely nothing, did you, Mr. 
Schwieder, about any mortar or any bricks being 
loose at the time of that trial, did you, Mr. Schwieder? 

A. No, I did not. It probably was a slip. 

MR. GALLIHER: I think you have answered my 
question. 

THE COURT: If he wants to explain, he may do so. 
THE WITNESS: At the time I testified and immidi- 
ately after I answered that question, I realized that 
there were some other things, and when the trial 
ended I sat down and wrote all of these conditions 


as I remembered them, and I have got a copy of that 
today. 


Q. And you had never previously written those up 
until 1966, although this accident happened in 1961? 
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A. I had notes to that effect in my note book 
that I carry with me on jobs. 


Q. Did you ever turn in records to your superiors 
with respect to that, saying anything about mortar? 


A. There was nothing, as far as I can remember, 
in my reports. I think, if you have a copy of my re- 
port—I haven’t—it’s too long since, and my files, 
when I went back to the office after being retired, 
my successor had removed those files. 


Q. Well, isn’t it a fact that you made no reference 
and you know you made no reference to any mortar 
or any brick. 


A. I made no reference at that time. 


Q. And you were asked additional questions after 
the questions and answers that I read to you, were 
you not, in your testimony before Judge Holtzoff? 

* * 


* 
A. Yes, sir. 
Q. Again, you made no mention of any mortar or 
any bricks? 
A. No, sir. (Tr. pp. 76-90 to 76-92) 


Thus counsel for defendant-appellee reaised an issue as to the 
exact nature of the witness’s testimony concerning how the elevator 
accident came about; but this would be an issue for the jury. The 
counsel did not in any way cancel out or invalidate or render incom- 
petent the witness’s testimony that a structural defect was a signifi- 
cant contributing cause of the accident. Indeed, it would have been 
possible for the jury to conclude that there was no contradiction 
between the witness’s testimony prior to the trial below and his 
testimony at the trial; and that the rational relationship between 
them is as follows: the bearing wore out, this caused the shaft 
assembly to rock; and the structural defect of the supporting beams 


33 


not being tied together magnified the effect of this, with the result | 
that the shaft broke. But, the trial Judge, by his ruling of a directed 
verdict for the defendant-appellee, prevented the jury from possibly 
finding that negligence on the part of the defendant-owner with re- 

gard to the structural condition of the building beams caused the 
elevator accident, even though the lease placed upon the defendant- 
owner the responsibility for the condition of the structural aspects 

of the building. 


2. The Court below erred in directing a verdict for the 
defendant-owner because, regardless of whether or not the 
lease is interpreted to put specifically upon the owner the 
responsibility for keeping the elevator in repair and in safe 
condition, the owner was responsible under the Elevator 
Regulations of the District of Columbia for doing so. 


Even assuming the lease is properly interpreted as not putting 
upon the defendant-owner the responsibility for keeping the elevator 
in repair and in safe condition, he nevertheless had the responsibility 
under the D. C. Elevator Regulations for doing so. The Elevator : 
Regulations, effective July 1, 1939, “‘constitute the Elevator Code 
for the District of Columbia, and may be so designated in all pro- 
ceedings thereunder.” (See Promulgation of Rules and Regulations 
at outset of the Elevator Code). The Promulgation page of the Ele- 
vator Code also states that it is issued pursuant to Act of Congress 
in order “to regulate the construction, repair, and operation of ele- 
vators within the District of Columbia, and to prescribe means of 
security necessary to protect life and limb.”” The Foreword to the 
Elevator Code contains the following statements: 


Purpose. - The purpose of these regulations is to 
prescribe rules necessary to safeguard the lives, limbs, 
and health of the workers concerned in the installa- 
tion, operation, and maintenance of such elevators, 
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escalators, and dumb-waiters, and the general public 
riding thereon. 

Responsibility. - The responsibility of complying 
with the provisions of these regulations is placed 
upon the owner of the building in which the elevator, 
escalator, or dumb-waiter is located and also upon 
any person or corporation having beneficial use of 
such installation. 


Clearly, under the above wording, the responsibility upon the 
defendant-owner for keeping the elevator in repair and in safe con- 
dition is in addition to any responsibility that there might be on the 
Government-lessee either on the basis of an interpretation of the 
lease, or on the basis of the above wording of the Elevator Code. In 
other words, the assignment of responsibility by the Elevator Code 
is not in the disjunctive; it does not say the responsibility for the 
safe condition of elevators is placed on building owners for the 
beneficial users’ of buildings. The words “and also” in the paragraph 
on Responsibility under the Elevator Code clearly provides for con- 
current responsibility upon both sides to the leasing-out of a build- 
ing. To put it another way, even provisions in a lease specifically 
putting the responsibility upon the lessee for keeping elevators in 
repair and in safe condition would not lift from the lessor-owner of 
a building the responsibility placed upon him under the Elevator 
Code. Recently, this Court made a definitive interpretation on this 
point of concurrent responsibility under the D. C. building regula- 
tions in its decision in Landella Kanelos v. Milton Kettler, U.S. 
Court of Appeals for the District of Columbia Circuit, No. 21,215, 
Decided October 2, 1968 saying: 


Prior to the advent of the Housing Regulations, 
we drew upon the common law for precedents in 
cases of this type. ‘“‘Absent any statutory or contract 
duty,” we had said, “the lessor is not responsible for 
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an injury resulting from a defect which developed 
during the term.” Here we do not find a contractual 
mandate to repair but, as we held correspondingly in 
Whetzel v. Jess Fisher Management Company, [108 
U.S. App. D.C. 385, 282 F.2d 943 (1960)] the Hous- 
ing Regulations did impose maintenance obligations 
upon appellee which he was not free to ignore. 

* * * 

In Whetzel, we announced that Sections 2301 and 
2501 “impose . . . obligations which are extended to 
both the landlord and tenant,” and it is clear enough 
that the same consequences attach equally to Section 
2505. Thus, we find, as we did similarly in Whetzel, 
that these three provisions tax appellee with “a duty 
of care toward [his] tenants. This duty can be satis- 
fied either by making the necessary repairs or by ter- 
minating use of the premises as a place of human 
habitation.” And “breach of that duty, we reaffirm, 
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is... at least evidence of negligence.” 


Moreover, even without the benefit of this reasoning as to 
concurrent responsibility upon owner-lessor and tenant-lessee, the 
defendant-owner in the case at hand was responsible for meeting the 
obligation of the Elevator Regulations to keep the elevator in repair 
and in a safe condition; for, the lease here specifically made him so. 
It stated, in the fourth sub-paragraph of paragraph 6: 


The Lessor agrees to comply with all local ordi- 
nances, regulations and statutes relating to buildings 
and their equipment, to make or have made such 
changes as required to bring such structure or equip- 
ment into conformity therewith .. . 


One further note might usefully be made in relation to the 
Elevator Regulations. It states, additionally, in the Foreword: 
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Other regulations. - In all matters not specifically 
covered by these regulations the provisions of all 
other building regulations and of all regulations of 
other departments of the Government of the District 
of Colubmia affecting the lives, limbs, and general 
health of the public shall govern. 


This brings in the responsibility of the defendant-owner with regards 
to any building structure aspects that the jury might have found was 
an essential contributing cause of the elevator accident in which 
plaintiff-appellant was injured; and underlines the point made earlier 
in the Argument that the trial Judge’s ruling directing a verdict for 
the defendant-appellee prevented the jury from possibly finding that 
negligence of the defendant with respect to building structural 
aspects contributed significantly to the elevator accident and injury 
to plaintiff-appellant. 


In any event, in the light of the defendant-appellee’s responsi- 


bilities under the Elevator Regulations for keeping the elevator in 
repair and in safe condition, it was error for the trial judge to direct 
a verdict for the defendant-appellee and deprive the jury of the 
opportunity to find that negligence on the part of the defendant 
with respect to the condition of the elevator led to the accident in 
which plaintiff was injured. 


3. The Court below erred in directing a verdict for the 
defendant-owner, because the defendant-owner was respon- 
sible for the condition of the elevator as of the time the 
buidling was leased-out to the Government, there is evidence 
in the record which could reasonably support a jury verdict 
that the accident stemmed from the condition of the eleva- 
tor pre-dating the commencement of the lease, and the jury 
could have found, if the trial Judge had permitted the case 
to go to it, that negligence of the defendant-owner with 
respect to the condition of the elevator pre-dating the lease 
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was an essential contributing cause of the elevator accident ~ 
in which plaintiff-appellant was injured. 


It is unquestioned that, however the lease is interpreted, the 
defendant-owner was responsible for the condition of the elevator | 
in the leased-out building as of the time he turned the building over 
to the Government. Therefore, he would be responsible for any 
deterioration in the condition of the elevator that continued and 
and progressed during the running of the lease and constituted an 
essential contributing cause to the elevator accident in which the 
plaintiff-appellant was injured. There is evidence in the record which 
could reasonably support a jury verdict that the accident stemmed 
from the condition of the elevator pre-dating the commencement of 
the lease. Thus the Supervisory Engineer for the Elevator Design’ 
Section of the General Services Administration, whose testimony is | 
mentioned directly above, testified that the elevator in question was 
“a discontinued manufactured item, and most likely was in there for 
30 or 35 years” (Tr. p. 76-16); that the breaking of the shaft which 
caused the elevator fall “was the result of just deterioration of the | 
bearing, and it had occurred over a long period of time” (Tr. p. 76- 
23); that the phenomenon of the beam working back and forth and 
working loose from the wall setting “chad been going on for a long 
time” (Tr. p. 76-25); that the bright worn spots on the elevator buf- 
fer pad made by the striking of the counter-weights, which was a 
contributing factor of the accident, had occurred “‘over a period of 
time. The buffer was striking at various spots and had worn the 
metal to a very bright and shining condition” (Tr. pp. 76-60 to 76- 
61); that the elevator accident was due to “old age . . . just deteri- 
oration over a period of time . . . just continual wear until at last it 
was exhausted” (Tr. p. 76-87); that the elevator was “very old and} 
and it was not very well maintained” (Tr. pp. 76-88); and, that the 
elevator accident occurred because ‘“‘after a number of years of wear, 
it had consumed all of this babbitt and the shaft came to rest upon 
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the steel pillow block. This set up a very high friction, and the 
shaft gradually ground away against this pillow block until at last it 
could not support the weight any more and it fractured” (Tr. pp. 
76-89 to 76-90). A Government inspection report was approved by 
_ defendant-appellee, and introduced into evidence on the condition of 
the elevator just before it was turned over to the Government-lessee, 
stating: “This equipment is in very poor state of repair throughout 
. . . This elevator due to age and lack of maintenance will not give 
adequate service if this building is fully occupied.” (Tr. pp. 169-70; 
see also pp. 187-8). The testimony of the Government’s realty offi- 
cer who negotiated the lease of the building in question was that 
this report was prepared right after the Government occupied the 
building; and that, when the building was turned over to the Govern- 
. ment, the elevator was not in good operating condition and “‘was 
not in order” (Tr. p. 193). 


Counsel for the defendant-appellee introduced contradicting 
evidence to the effect that the elevator was in good condition when 
it was delivered to the Government under the lease. But this leaves 
the question for the jury. And, the trial Court, by its ruling of a 
directed verdict for the defendant-appellee, prevented the jury from 
possibly finding that negligence of the defendant with respect to the 
condition of the elevator as of before the commencement of the 
lease-term was an essential contributing cause of the accident in 
which plaintiff was injured. 


4. Comparative analysis of decided cases in this area of the 
law shows that the defendant-owner in this case retained 
the responsibility under the lease for keeping in repair and 
in safe condition the elevator and the associated structural 
elements, bore the responsibility under the D. C. Elevator 
Regulations for the safe condition of these, and had the 
responsibility for any injury that a jury might find arose 
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from the condition of the elevator prior to the moment 
when the premises were turned over to the Government- 
lessee. 


Analysis of opinions in past decided cases in this area of the 
law yields results that are directly in line with the above argument. | 
In assessing past decisions, reference will be made to, and analysis | 
directed at, the cases quoted and cited in the Points and Authorities 
in Support of Motion for Summary Judgment and in the Memoran-. 
dum of Defendant submitted by the present appellee-owner himself 
in the stages of this case before the trial below. This will be done 
because, with these citations by the defendant in mind, the pre-trial 
Judges of this case turned down the defendant’s Motion for Sum- 
mary Judgment which was based on the assertion that the defendant 
had no duty under the lease to keep the elevator and associated 
structural aspects in repair and in a safe condition; whereas the 
ruling in the trial below which is here being appealed served to. 
reverse the pre-trial denial and, in effect, to grant that previous mo- 
tion of defendant for summary judgment. 


The basic case cited by defendant himself in his previous’ 
arguments is that of Bowles v. Mahoney, mentioned at the outset of 
the Argument in this brief for appellant. The key quotation from - 
that case, as previously offered by the defendant-appellee, was taken 
as the very text for appellant’s argument in this brief. Appellee’s 
prior Memorandum of Defendant which was submitted to the trial. 
Judge below, quotes other portions of the opinion in the Bowles 
case. Thus it quotes the following paragraph: 


We have seen that Mrs. Bowles had not agreed to 
repair or maintain the demised premises. It is not 
suggested that she fraudulently concealed from 
Gaither, at the time the lease was executed, a defect 
in the retaining wall which was known to her and not 
to him; in fact it is not suggested that the wall was 
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defective when the lease was made in 1936. The 
first indication of a defective condition was the crack 
in the wall which Mrs. Armstrong noticed in 1946. 
So, if the crack indicated a defective condition, it 
was one which arose during the term of the lease. 
Absent any statutory or contract duty, the lessor is 
not responsible for an injury resulting from a defect 
which developed during the term. Johnson v. Kurn, 8 
Cir., 1938, 95 F.2d 629, 632. (emphasis supplied 
by appellant) 


This quotation proves by contrast, the validity of the appellant’s 
argument. For, unlike the situation in the quotation above, the 
owner of the premises in the case at hand did have a contract 
duty under the lease, had agreed in the lease to repair the elevator 
and its associated structural elements, and had agreed to “maintain 
the demised premises” except for routine current maintenance and 
custodial care. Furthermore, as has been shown, the owner even 


bore the statutory duty to keep the elevator in repair and in safe 
condition. 


Appellee’s Memorandum also quoted the following paragraph 
from the Bowles case: 


To recapitulate: Mrs. Bowles was not guilty of 
fraud or concealment by failing to disclose at the 
time of leasing, defects in the wall of which she 
had knowledge; she had not agreed to repair; she had 
conveyed entire possession and control of the prem- 
ises, including the appurtenant passageway and 
retaining wall, to Luke Gaither. We conclude that 
Gaither took the premises and appurtenances thereto 
as they were in 1936, and assumed whatever risk 
there might have been in occupying them. It was 
his duty to maintain the wall in good condition. 
Mrs. Bowles, therefore, would not have been liable 
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to Gaither had he been injured when the wall col- 
lapsed on March 30, 1948. Lawler v. Capital City 
Life Insurance Co., 1933, 62 App. D.C. 391, 68 F.2d 
438; Fraser v. Kruger, supra. Since the plaintiff, 
being the invitee of the tenant, stood in his right, 
Mrs. Bowles owed him no duty and is not liable 
for his injury. (Emphasis supplied by appellant.) 


Again, in the present case, the crucial facts are opposite to those 
cited in the quotation; the defendant-owner had agreed to repair; it 
was not the duty of the Government-lessee to maintain the elevator | 
in good condition, but only to provide labor and materials for rou- 
tine current maintenance and custodial care of it; and the defendant-: 
owner was liable to the Government-lessor, under the lease, for 
keeping the elevator continually in a safe operational and operating | 
condition, and therefore was liable to the plaintiff, standing, as 
employee, in the right of the government-lessee. 


Defendant-appellee also quotes the following paragraph of the 
Bowles opinion: 


The fact that B. F. Saul Company had caused 
repairs to be made to the premises did not obligate 
Mrs. Bowles to continue to make them and did not 
make her a convenantor to repair. Shegda v. Hart- 
ford-Connecticut Trust Company, 1944, 131 Conn. 
186, 38 A.2d 668; Ginsburg v. Jacobson, 1931, 276 
Mass. 108, 176 N.E. 918; Potter v. New York O. & 
W.R. Co., 233 App. Div. 578, 253 N.Y.S. 394, aff'd 
1933, 261 N.Y. 489, 185 N.E. 708. 


This, too, far from supporting the defendant-appellee’s position, has 
the contrary effect. It shows that there is no slight hope even in 
the notion that any course of practice under the lease between the 
defendant-owner and Government-lessee put upon the Government | 
the responsibility for repairs (in the sense of major repairs, other | 
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than minor repairs) to the defective elevator in which plaintiff-appel- 
lant was injured. Of course, if the law permitted such a judgment, 
it would be for the jury to determine whether the actions and con- 
duct of the parties to a lease went to far and were so definitive as 
to warrant the inference that a course of practice had arisen con- 
trary to the terms of the lease. 


Finally, the defendant-appellee had quoted the following 
paragraph from Bowles: 


In the foregoing, we have treated the case as though 
the accident had occurred on the premises owned by 
Mrs. Bowles and leased to Gaither. That the child 
was injured in the parking area and not on the prem- 
ises proper, we regard as immaterial for the reason 
that Mrs. Bowles owed Gaither no greater duty with 
regard to maintaining the wall in the parking area 
then with respect to keeping the actual premises in 
repair. As to the latter we have seen she owed him 
no duty at all. 


This simply underscores the concept that liability to a visitor or 
employee injured on leased premises belongs to whichever party to 

the lease had the legal duty to keep the injury-producing feature in 

repair; and, in the case at hand, it is clear that that was the defend- 
and-owner rather than the Government-lessee. 


The above quotations from the Bowles case are at 91 U.S. App. 
D.C. 158-9, 202 F.2d 323-4. In that case, this Court was careful to 
state in its opinion: “The lease, a copy of which is in the record, 
does not obligate the landlord to make repairs. There is no statute 
imposing that duty on a landlord.” 91 U.S. App. D.C. 157, 202 
F.2d 322. In the case at hand, by contrast, there are specific provi- 
sions in the lease putting upon the defendant-owner the obligation 
to make repairs to the elevator in order to keep it in a continually 
operating condition and to repair or replace it when, because of 
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defects or deterioration, it did not provide satisfactory service. ' 
Also in the case at hand, the defendant-owner was, as has been: 
shown above, under a legal obligation stemming from statute to 
comply with the requirements of the D.C. Elevator Code that eleva- 
tors be kept in a safe state of repair. 


In this latter connection, there is considerable moral and legal 
force in the dissent by Judge Bazelon in the Bowles case, in which 
he argued that there was only one situation in which the owner of 
leased-out property should be relieved of the duty of keeping it in 
repair so injury to people should not occur upon it; and that was 
when the lease had expressly shifted that responsibility to the lessee. 
Judge Bazelon said in his dissent: 


The key to the decision of the court, relieving both 
the landlord and the District of Columbia from liabil- 
ity, lies in its adherence to the rule at common law 
that “absent any statutory or contract duty, the 
lessor is not responsible for an injury resulting from 
a defect which developed during the term.” I think 
that rule is an anachronmism [sic] which has lived 
on through stare decision alone rather than through 
pragmatic adjustment to “‘the felt necessities of our 
time.” I would therefore discard it and cast the pre- 
sumptive burden of liability upon the landlord. This, 
I think, is the command of the realities and mores of 
our day. 


Courts have gradually recognized, at least in part, 
that the exalted position which the landlord held at 
early common law is discordant with the needs of a 
later day ... . It follows that, at least in the absence 
of express provision to the contrary, a landlord who 
leases property should be held to a continuing obliga- 
tion to exercise reasonable care to provide that which 
the parties intended he should provide, namely a safe 
and habitable dwelling. Applying this view to the 
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circumstances of the present case, the landlord would 
be liable for the injuries to little Ralph Mahoney as 
the tenant’s invitee. For the lease did not expressly 
make the tenant responsible for repairs and there is 
no doubt that the owner of this dilapidated dwelling 
failed to exercise reasonable care to prevent the col- 
lapse of the cracked retaining wall. (91 U.S. App. 
D.C. 160-61, 202 F.2d 325-6) 


Of course, in the case this court now has before it, the injured 
invitee upon the owner’s premises does not need the help of a new 
rule of law that the owner is liable for the safe condition of his 
leased-out premises unless he has specifically shifted the responsibil- 
ity to the lessee. For, the lease in the case at hand, puts upon the 
Government-lessee only the residual responsibility for routine current 
minor maintenance and custodial care of the elevator, after assigning 
to the defendant-owner all the basic responsibility for keeping a con- 
tinually effective elevator in operation and fixing it up when defects 
or deterioration undermine its capability to render proper service. 
But, Judge Bazelon’s cry in dissent is worth harkening to in relation 
to the suggestion put forward earlier that the owner is responsible 
for complying with the D.C. Elevator Code even if the lease had not 
specifically put upon him the responsibility for keeping the eleva- 
tor in repair and in safe condition. 


In Daly v. Toomey, 212 F.Supp. 475 (1963), the United States 
District Court for the District of Columbia also opined at p. 478 that: 


The law in this jurisdiction is that, absent any 
statutory or contractual duty, a lessor is not responsi- 
ble for an injury resulting from a defect which devel- 
oped during the term of the lease. 


Again, this rule does not relieve the defendant-lessor of responsibil- 
ity in the case here because there was a contractual duty placed 
upon him by the lease to keep the elevator in a safe and non-defec- 
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tive state duting the term of the lease. The Court, in Daly v. 
Toomey, ended up by finding the lessor responsible for injury 
to a third party, stating at pp. 478-9: 


There being no statute, and under the foregoing 
construction of the lease, no contractual obligation 
on the party of the Toomeys to make repairs, they 
would be absolved from liability under the general 
law above referred to, except for the fact that the 
defect or condition here involved did not develop 
during the term of the lease, but was in existence at 
the time of its commencement and long prior thereto. 
Under such circumstances, the law immunizing land- 
lords from responsibility for injuries resulting from 
defects has no application . . . 


This underlines the assertion by appellant that the trial judge below 
should not have directed a verdict for the defendant, but should 
have, at the least, let the case go to the juty to determine if the 
injury to plaintiff arose from negligence of the defendant-owner 
with respect to the condition of the elevator and associated struc- 
tural elements dating from the time the lease to the Government 
went into effect. Similarly, the U.S. District Court for the District 
of Columbia stated in Hilleary v. Earle Restaurant, 109 F.Supp. 829. 
(1952) at p. 835: 


The exception to the general rule of non-liability 
of the lessor has been stated: 


Where premises are leased for the public or simi- 
public purposes, and at the time of the lease con- 
ditions exist on the premises which render them 
unfit for the purpose intended or constitute a nui- 
sance, and the landlord knows or by the exercise 
of reasonable care ought to know of the condi- 
tions, and a third person suffers injuries on account 
thereof, the landlord is held liable because such 
third person is there at the invitation of the land- 
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lord as well as the tenant. * * * Fraser v. Kurger, 

8 Cir., 298 V. 693, 696. See also Junkermann v. 

Tilyou Realty Co., 213 N.Y. 404, 108 N.E. 190, 

L.R.A. 1915F, 700. 
So, this is another instance illustrating that the landlord, even though 
he has parted with possession of the premises under a lease, may be 
held responsible and liable for injury to third parties on the leased 
premises where the injury arises from unsafe conditions existing at 
the time of the lease. 


In Lawler v. Capital City Life Ins. Co., 68 F.2d 438, 62 App. 
D.C. 391 (1933), the Court of Appeals of the District of Columbia 
said at pp. 438-9: 


The defense was that the union and not the 
insurance company was in possession of the entire 
property to which the stairway in question have 


access; that the company not having agreed to repair, 
the duty of maintenance was upon the tenant in pos- 
session; and that if any right of action accured from 
the accident, it lay against the union, and not against 
the insurance company. 


* * * 


In this situation the case is governed by the general 
rule applicable between landlord and tenant, where it 
is long established that upon the letting of a house 
there is no implied warranty by the landlord that the 
house is safe; or well built; or reasonably fit for the 
occupancy intended. The tenant is a purchaser of an 
estate in the property he rents, and he takes it under 
the gracious protection of caveat emptor. 


This situation, of course, is changed by an express 
agreement of the landlord to repair and maintain... 
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This focuses on the crucial importance of an agreement to repair on 
part of landlord, an agreement which was present on the part of 
the defendant-owner in the case now before this Court. 


In the recent case of McKay v. Fairbairn, 120 U.S. App. D.C. 
250, 345 F.2d 739 (1965), this Court again decided, in an action by 
a third party for injuries sustained on leased-out property, that 
“because the lease did not impose upon the landlord the duty to 
repair, there could be no breach of suty duty” (p. 742). The Court 
cited Bowles v. Mahoney as quoting Security Savings & Commercial 
Bank v. Sullivan (see outset of Argument above), and said at p. 742:' 


Here, the landlord parted with the entire possession 
of the house, and did not agree to make repairs, so 
it was the duty of the tenant to keep the premises in 
proper repair. 


In his Memorandum of Defendant supplied by appellee to the Court , 
below, it is stated: 


As a general proposition, at least in the absence of 
statute, it has been held that the liability of the land- 
lord to an employee of his tenant for injury resulting 
from the negligent construction, maintenance, or 
operation of elevators in leased premises depends 
upon whether the landlord has retained control over 
that part of the premises containing the elevator. 
White v. Ellison Realty Corp. (1950) 5 N.J. 228, 74 
‘A.2d 401, 19 A.L.R.2d 264, the court stating that 
“in this class of case, the primary question presented 
for the jury’s consideration and determination is the 
measure of control retained by the landlord over that 
which caused the injury. 


Thus, where a landlord is out of possession and 
control of leased premises, it has been generally held 
that he is not liable to an employee of his tenant 
injured by reason of the defective condition of an 
elevator therein. 
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The Memorandum of Defendant then lists a number of cases from 
various other jurisdictions as supporting this formulation of the rule 
of law here. Of course, they do no such thing. For, the formula- 
tion of the defendant leaves out the crucial element that, in addition 
to being out of possession and control of the leased premises, the 
landlord must not have agreed to make repairs. Indeed, the Memor- 
andum for Defendant proceeds then to impeach his own formula- 
tion of the rule by saying: 
The above principles of law represent the rule of 
law followed by the Courts of the District of Colum- 
bia in Bowles v. Mahoney, 91 U.S. App. D.C. 155, p. 
159, the court said: 
We have seen Mrs. Bowles had not agreed to re- 
pair or maintain the demised premises . . . Absent 
any statutory or contract duty, the lessor is not 
responsible for an injury resulting from a defect 
which developed during the term.... 

Two other decisions in this jurisdiction might be noted, although 
they involve actions against landlords by the tenants on leased prop- 
erty rather than by third parties. In Walker & Dunlop, Inc. v. 
Gladden, 47 A.2d 510 (1946), the Municipal Court for the Dis- 
trict of Columbia said at p. 512: 

It is well settled that generally there is no obligation 
on the part of the landlord to make ordinary repairs. 
Paratino v. Gildenhorn, 55 App. D.C. 271, 4 F.2d 
938. And the lease in this case did not impose upon 
the landlord the duty of making repairs. 


This opinion only focuses again on the contrary situation in the case 
at hand, in that here the lease did impose on the landlord the duty 
of making repairs. In Karl W. Corby Co., v. Zimmer, 99 A.2d 485 
(1953), the Municipal Court of Appeals for the District of Columbia 
said at p. 487: 
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It is‘an established rule that where the landlord — 
-has no existing obligation to repair premises, a prom- 
ise by him to repair is nudum pactum unless. sup- 
‘ported by a new consideration. Grace v. Williams 
supra [36 Ohio App. 569, 173 N.E. 448]; Schiff 
v. Pottlitzer, 51 Misc. 611, 101 N.Y.S. 249; Fortner v. 
Moses, D.C. Mun. App., 49 A.2d 660 


This re-emphasizes that there can be no legal basis in the case at . 
hand for ruling that any course of practice on the part of the Gov- | 
ernment-tenant relieved the defendant-landlord of his duty under | 
the lease to keep the elevator in repair and in safe condition. 


CONCLUSION 


For the foregoing reasons, the decision of the trial judge should 
be reversed and this case remanded for a trial on the merits so that © 
a jury may decide: 


1. Whether there was negligence on the part of 


the defendant-owner in relation to his responsibil- 
ity under the lease to keep in repair and in safe 
condition the elevator in which injury to the 
appellant-plaintiff occurred; ; 


. Whether there was negligence on the part of the 
defendant-owner in relation to his responsibility 
under the lease to keep the structural aspects of 
the building in repair and in proper condition, 
with the result that the elevator accident and injury 
to appellant-plaintiff resulted therefrom; 


3. Whether there was negligence on the part of the 
defendant-owner with respect to the condition of 
the elevator at the time he leased his building to 
the Government, so that the elevator accident and 
injury to appellant-plaintiff resulted from this pre- 
lease condition; or 
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* Whether there was negligence on the part of the 
owner in relation to his responsibilities under the 
D.C. Elevator Regulations to keep in repair and in 
safe' condition the elevator in which injury to the 
appellant-plaintiff occurred. 


Respectfully submitted, 


Samuel C. Klein 

910 17th Street, N.W. 

Washington, D.C. 20006 
Simon Tucker Attorney for Appellant 
Of Counsel 


April 24, 1969 


